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PREFACE TO SUPPLEMENT. 



Three Chapters, on the Transfer, of Ownership, on 
Security, and on Succession, have been written since the 
publication of the second edition of the Elements of Law. 
In the present form they are available to those who 
already possess copies of either edition of that work, and 
will render their copies so far complete. 

In the Chapter on Security I have given a sketch of 
the Roman law, and for this purpose have translated and 
abridged the twenty-second and twenty-third chapters of 
Professor Kuntze*s Cursus des Romischen Rechts^. It 
is certainly a matter of surprise to me that English law- 
yers should still rely so much on French sources for their 
information as to Roman law. I do not wish to detract 
in any way from the reputation of French lawyers ; but 
it is not rational to ignore the vast results of the learning 
and research which have been brought to this subject by 
German scholars of the last fifty years. I most earnestly 
recommend students of English law who desire to become 
acquainted with the principles of Roman law to turn 
towards Germany some of the attention which they have 
hitherto been accustomed to turn almost exclusively to 
France. 

Calcutta, July, 1875. 

^ Cursus des Eomischen Rechts, Lehrbuch fiir den Academischen 
Grebraucb, von Dr. Johannes Emil Kuntze, Professor der Bechet 
a.d. Universitat Leipzig. 
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460. Thaksfbb of ownership in its widest and moat 5''^' 
general aense covers the following subjecta r voluntary trangfar. 
transfer of ownership, involuntary tranafer of ownership, 

and succeBsioD. InvoluntAiy transfer of ownership, again, 
may be subdivided into forfeiture, trauBfer upon bank- 
ruptcy, transfer upon pledge, and transfer by judicial 
decree, 

461, Bscept, however, in the case of a voluntary trans- Tolimtaiy 
fer, the event or transaction by which the transfer takes 

place has to be considered in other and more important 
aspects, and the transfer of ownership ia only a subordinate 
incident. Thus, transfer by succession has to be con- 
sidered with reference to the law of inheritance, testa- 
mentary law, and general family relations ; transfer by 
forfeiture with reference to the criminal law ; transfer 
by judidal decree with reference to the law of civil pro- 
cedure; and so forth. Thia has bees done to some 



10 



Chapter XIII. 



[462- 



Transferof 
moveables 
and im- 
moveables. 



Gift, sale* 
and ex- 
change. 



Transfer of 
ownership 
does not 
depend upon 
occupancy. 



Erroneous 
notions 
about oocu- 
pan<7. 



extent in other parts of this hook, and I shall here confine 
myself to the voluntary transfer of ownership. 

462. The voluntary transfer of ownership from one 
person to another may take place either as to moveables, 
or as to immoveables; and as this is a real distinction, 
and not an ideal one, it pervades all systems of law, 
and produces important consequences, to some of which 
I shall advert. 

463. The voluntary transfer may also be a sale ; or 
it may be an exchange; or it may be a gift. But the 
leading principles of law applicable to all these three 
transactions are the same ; for simplicity's sake, therefore, 
I shall speak, for the most part, only of a transaction 
which is a sale. 

464. Before proceeding further, I must justify a funda- 
mental difference in the point of view from which I am 
about to approach this subject, and that from which it is 
approached by most writers on law, especially in Eng- 
land. The usual method pursued is to treat the transfer 
of ownership as one of the modes of acquiring ownership, 
and to refer back all modes of acquiring ownership, even 
that by sale and purchase, for their origin and explana- 
tion, to the acquisition of ownership in a hitherto owner- 
less thing {res nuUius) by what is called the natural 
right of occupancy ^. 

465. Now it is quite true that nothing can be more 
important to a lawyer than to conceive correctly the 
true relation between occupancy and ownership. And 
far from wishing to divert attention from enquiry into 
this relation, I earnestly recommend the study of the 
Eighth Chapter of Sir Henry Maine's work on Ancient 
Law, the conclusions of which I shall have frequent 



Blackstone, Commentaries, vol. ii. p. 10. 
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occasion to adopt and to repeat^. Nor can it be 
doubted that (as there shewn) occupancy and owner- 
ship are very closely connected. But the assumption 
which is so frequently made, tacitly or openly, that 
universally, and at all times, the right of ownership fell 
to the first occupant, is, as a matter of fact, erroneous : 
and a method of treatment which is based upon this 
erroneous assumption is necessarily erroneous also, and 
ought to be abandoned. 

466. I may here also observe that although it is now Acquisition 
considered that the ownership of a res nullius may be pancy now 
acquired by occupancy, yet this mode of acquisition, 
while it is insufficient for the purpose of explaining 
modem institutions of law, is also of small practical im- 
portance in civilised countries at the present day, for 
the simple reasons that things without an owner are not 
now very commonly found, and what few such things there 
are, are not generally capable of becoming the property of 
any one. Almost the only things in which ownership 
can be acquired by occupation are the products of the 
sea. Wild birds and wild animals on land are considered 
to be without an owner, until captured : but the owner- 
ship which arises on their capture does not depend upon 
capture alone, and is not therefore an application of 
the simple right of occupancy. The ownership which 
is obtained in this case is closely connected with the 
ownership of the soil where the capture takes place, and 
differs considerably, in the mode of its acquisition, from 
the ownership acquired by a person hunting without 
restriction over an ownerless waste, or fishing in owner- 
less waters ^. 

^ Blackstone^s theory of property (ownership) is there discussed 
and shewn to be erroneous. 
* See supra, sect. 329. 
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Landsorigi- 467. I have Still One more misconception to remove 
jklienable. before I proceed with the consideration of the voluntary 
transfer of ownership. If we attend only to the present 
aspect of law we are very apt to speak of the free right 
of alienation of property as one of the so-called natural 
rights of man ; meaning thereby that it is a right which 
primd facie belongs to him at all times and under all 
circumstances: and we are thus accustomed to treat all 
forms, restrictions, and conditions, which have been im- 
posed upon the exercise of the right of alienation, as so 
many infringements of this natural right. It is only 
when we come to look into the history of the matter that 
we find this aspect reversed. We see then that the general . 
right of alienation which now exists has been slowly and 
painfully gained. It has been concluded by enquirers 
that, in its earlier form, ownership throughout the family 
of nations from which we are descended was not indivi- 
dual ownership at all ; that ownership was not vested in 
individuals but in famiUes ; in other words, it was (as 
we should now say) corporate and not sole ^ : and alien- 
ation, which was, under such circumstances, of course 
difficult, was, if not altogether unknown, at least very 
rare. 
Intervention 468. Even long after individual ownership had come 
public. to be recognised, the right of the individual owner was 
not considered to extend to alienation at his own will 
and pleasure. Either the family, or the tribe, or the state 
must consent to the alienation in order to render it effec- 
tual^. This idea is traceable in both the two most im- 



^ Maine's Ancient Law, first ed., pp. J58 sqq. 

' The author of the Mitacshara speaks of the consent of towns- 
men» of kinsmen, of neighbours, and of heirs, to a transfer of land ; 
but apparently he considers that the only consent really indis' 
pensable is that of the parties actaally interested in the property ; 
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portant forms of transfer under the Roman law. In the 
mancipatio five witnesses were required besides the 
actual parties to the transaction. This number is, I 
think, not to be referred to the imperfection of oral 
testimony^, but to the requirement that the transfer 
should take place in the presence of and be consented to 
by the community at large, whom these five persons may 
be taken to represent. So in the case of in jure cessio, or 
transfer under judicial cognizance, I scarcely think the 
transaction is to be explained solely upon the ground of 
laxity of judicial procedure ^ ; it was a public act to which 
superior validity attached ; just as it now attaches to the 
judicial transfer (gerichtliche UehergaJbe ') of modern Ger- 
man law. And the consent of the state, in which the 
consent of the family and of the tribe have probably 
merged, still plays a part, though a small one, in private 
transfers. It is asserted by German lawyers that their 
law to some extent still holds fast to the old principle 
that every claim to land, to be valid, must be recognised 

Mitacsliara, chap. i. sect. i. verse 31. This treatise is perhaps a 
thousand years old (see the Preface to Colebrooke's Translation), 
and it is evident that a number of lingering traditions just then 
becoming obsolete are here alluded to. 

^ See Maine's Ancient Law, first ed., p. 204. 

^ See Maine^s Ancient Law, first ed., p. 289. The notions upon 
which our Fine and Recovery are founded are dififereut. These 
were in &ct two wholly distinct proceedings, each being based on a 
suit, but in the former the suit was compromised by the parties, 
whilst in the latter it was carried on to judgment. Both were 
simultaneously resorted to, in order to give a complete title ; their 
effects being different. They combine a variety of principles, 
limitation, warranty, and finality of judicial decision; and they 
have been helped out by statute. The general assertion that 
common recoveries are due to the decision in Taltarum*s case 
is not borne out by the report in the Year Book, la Edw. IV. 
chap. 19. 

^ Allgemeines Landrecht, Part i. chap. 10. 
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by public authority ^ ; and we shall see hereafter that the 

French law exhibits a remnant of the same idea ^. 

Public policy 469. At the present day, wherever the rulers of a 

alienation, country have been animated by the desire to benefit the 

general community, and not any particular class, it may 

be said that their prevailing policy has been to render 

the transfer of ownership as free as possible for all de- 

Opposedby Scrip tions of property; but there is always at work a 

landowners. , 1. ' n ' r i»i*ii'T 

strong counter-mnuence m favour of making land inalien- 
able, coming from the comparatively small, but important 
and influential class, who are themselves the possessors of 
large landed estates. Old families and new are alike 
eager to attach great estates permanently to their names. 
The mere ownership of large estates places the whole 
family and descendants of the owner at once high in the 
social scale, and it has been no easy matter to counteract 
the attempts made to render such estates inalienable ; for 
not only have contrivances of all kinds been invented with 
the direct object of preventing alienation, but conceptions 
of law have been frequently introduced for the same object, 
by which the very nature of ownership itself has been 
deeply affected '. 

A transfer of 470. Having thus cleared the way, I proceed to ex- 
ownership , •ii»i 1 i»i» 
is not a amine the transaction by which a voluntary transfer of 

ownership is effected. The voluntary transfer of owner- 
ship, like every other voluntary act having legal conse- 
quences, depends on a declaration of intention coupled 
with the legal sanction. But a transfer of ownership 
cannot be viewed simply as a contract. It must be borne 

^ Bluhme, Encyclopadie, sect. 190. He speaks of judicial cogni- 
zaoce as taking the place of delivery ; but it also takes the place of 
the consent of the community, and makes the transaction a public act. 

^ Pothier, (Euvres, vol. ix. p. 425, ed. Bugnet ; infra, sect 478. 

' Supra, sect. 299. 
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in mind that it is of the essence of a contract that it only 
concerns the rights and obligations of the parties thereto, 
whereas it is of the essence of a transfer of ownership that It affects 
it concerns the obligations, at any rate, if not the rights, 
but frequently both the obligations and the rights, of an 
unlimited number of persons. Thus, I am the owner of 
a piece of land of which you are the tenant, or of goods 
which are stored in your warehouse ; and suppose that I 
sell this land, or these goods, to a third person without 
any communication with you, and that the ownership is 
transferred, your position is very materially affected ; as 
tenant of the land your obligation to pay rent is due to 
a different person; as warehouse keeper your right to 
receive rent is due from a different person. So also the 
right to take back the goods, and to resume the land at 
the expiration of the tenancy, belongs to a different person. 
But this change of right and obligation cannot be due to 
contract ; for between you and the third person there has 
been no contract at all. 

471. It is true that if the only change is in the person The change 
by or to whom the obligations are due, and that there known. 

is no change in the nature of the obligations themselves, 
you have nothing to complain of in the transfer of 
ownership, provided only that you are made aware of 
it ; what however you always do want is certain and 
immediate information that this transfer has taken 
place. 

472. There are many others reasons which need not 
be fully stated here, but which will occur to any one who 
considers attentively the ordinary affairs of life, why it is 
desirable that the ownership of property should at all 
times be capable of being easily ascertained. Nearly all 
business transactions have reference directly or indirectly 
to the ownership of property, and all such transactions 
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are perilous in exact proportion as the ownership of 
property is doubtful or unknown. 

473. Now in order to secure this certainty of infor- 
mation as to ownership, it is before all things necessary 
to prevent secret transfers of property. There are, 
therefore, ample reasons why the law should take steps 
to secure the publicity of such transfers : and the surest 
and simplest way to do this is to require that the 
change of possession which a transfer of ownership 
contemplates should actually take place. This is the 
rule of law^ which requires that delivery should ac- 
company transfer in order to make it complete. Ac- 
cording to this rule the declaration of intention by 
the parties only creates a personal obligation upon 
those persons inter «e, and in order that the right 
in remy or ownership, should be transferred, delivery 
must follow. 

474. I do not mean to affirm, nor do I consider that 
it would be true to affirm, that this convenient result was 
the origin of the celebrated, and at one time almost uni- 
versal rule of law requiring delivery as a necessary ele- 
ment of every transfer of ownership. On the contrary, 
the notion which suggests delivery of the thing as an 
accompaniment of transfer is probably part of the original 
conception of ownership itself In fact, there can be little 
doubt that the two ideas — ^transfer of the right and trans- 
fer of the thing — were originally inseparable : that is to 
say, persons were incapable of conceiving them separately. 



^ Traditiontbus et ttsucapiontbus rum nudia pactis dominia trans- 
feruntwr; Codex Just. Book ii. tit. 3. sect. 20. The effect of delivery 
and the distinction between contract and conveyance so frequently 
ignored may be usefully studied in Austin, Lectures, vol. ii. p. 99 a 
sqq., third ed. The discussion is laborious and difficult, but it is 
complete, and will repay the labour of perusal. 
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Nay, so deeply is the notion of this inseparability seated 
that, even in modern times, we find the assertion still made*, 
that this separation is impossible : an assertion easy enough 
to confute by existing facts, but seeing the sources from 
whence it comes, we may be sure that there is something 
more in the connection between delivery and transfer than 
a mere rule of convenience. 

475. But though traces of the influence of other ideas but is its 
as to delivery may still be found, the present basis of the basis, 
requirement of delivery as an essential to the validity of a 
transfer of ownership is convenience alone. There is no 
longer any difficulty in separating the right of ownership 

from its enjoyment : there is no system of law under which 
this separation is not constantly made. Wherever, there- 
fore, delivery is still retained, it must be as a convenient 
mode of publishing to the world who the new owner of the 
property really is. 

476. There are many reasons why delivery has not Reasons 

whv ddivGi^ 

held its ground as a necessary condition to the transfer of not now 
ownership. Its most strenuous supporters must admit " ^^^ * 
that there are many transactions in modern times to which 
the condition of delivery is unsuitable ; and to restore it 
we should have to revert to a simplicity, which it would 
"be now found impossible to maintain. Moreover, the 
rapidity with which it is generally desired that all busi- 
ness should be transacted, would render the cumbrous 

* Heineccius, Book ii. tit. i. sect. 239 (quoted by Austin), solemnly 
declares it to be a universal maxim of law that there can be no title 
{jtM in rem) without tradition. He is refuted by Austin uhi supra. 
A respectable English lawyer, Mr. Serjeant Manning, has made a 
similar assertion (Manning and Byland's Beports, vol. ii. p. 
568 note,) ; and he has been answered by Mr. Justice Blackburn 
(Contract of Sale, p. 189). These refutations are both interesting 
and instructive, but they were reaUy not necessary; for, as the 
Hindoo lawyers say, * A feet is stronger than a hundred texts.* 

C 
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process of actual deliveiy intolerable, even where it was 
possible. Whether or no mankind has, upon the whole, 
gained or lost by the abandonment of delivery as a con- 
dition to the transfer of ownership is not, of course, a 
question to be considered here. At any rate the change is 
one which has been very widely accepted. Without going 
into details it may be stated generally that the law of 
Europe on the subject of delivery is as follows : — In 
England it is not required for the transfer of ownership by 
sale in the case of either moveable or immoveable property; 
nor in France; nor in Italy. In Germany delivery is 
still generally necessary to complete the transfer of land, 
and so it is in Scotland ^. In America and the English 
Colonies the law upon this subject is, I believe, generally 
identical with the law of England. In India delivery 
has not generally been considered necessary either under 
Hindoo or Mahommedan law to a sale or pledge of move- 
able or immoveable property. In the case, however, of 
transfer by way of gift, the law of many countries requires 
delivery, although it is not required in the case of transfer 
for value. 
Delivery 477. It is, however, desirable at once to point out, 

importance, that it would be a great mistake to suppose that, because 
many modem systems of law no longer require delivery 
as absolutely necessary to complete the transfer, delivery 
of possession is not still a matter of very great moment in 
such transactions. It is a large step in legal ideas and one 
fraught with consequences of the highest importance to 
establish clearly that if I sell property to you, the property 
becomes yours immediately the contract is concluded; 

* See the French Code Civil, Art. 711, 11 38, 1583; Codice 
Civile, Art. 1448; Bluhme, Encyclopadie, sect. 177. Windscheid, 
Lehrbuch des Pandekten-Beohts, sect. 171. note a. Ersk. Inst. 
Bk. 3. tit. 3. sect. 8 ; Bk. 5. tit. 3. sect. 3. 
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that you have not only a right to obtain the ownership, but 
that the ownership is actually obtained : and this is what has 
been established in most parts of the world. But,, notwith- 
standing this, the ownership so obtained is, under most 
systems of law, in danger of being defeated in a variety of 
ways, if possession has not been given. Thus, for example, 
the absolute rule laid down in the French Code as to the 
completeness of the transfer without delivery exists side by 
side with the maxim en fait de mevhles possession vaut 
tttre\ Under the French law, therefore, ownership of 
moveables obtained without delivery is a most precarious 
one, for if a moveable thing is sold to two persons in 
succession, the one who first gets into possession, even 
although he be the second purchaser, becomes the owner, 
provided only that he has purchased honestly. 

478. Where the condition of delivery has not been Publicity 
retained, modern legislation has generally tried to secure rally 
to some extent the necessary publicity by some other registration, 
ceremonies ; and one of these is generally known as regis- 
tration. This may be described as the insertion in a 
public office of an account of the transaction between the 
parties by which the transfer takes place ; which account 
is acknowledged by the parties before a public officer 
to be correct. It is generally in fact a copy of the 

^ Code Civil, sects. 1 141, J 2 79. Austin (p. 1004), following Rogron, 
seems to think that by reason of this provision delivery is necessary 
to transfer the property in the case of moveables. But the words 
of the code are express, * EUe (la vente) est parfaite entre les parties, 
et la propri^t^ est acquise de droit a Tacheteur h I'^gard du vendeur 
d^s qu'on est convenu de la chose et du prix, quoique la chose 
n'ait pas encore 6t6 livr^e ni le prix pay^.' Art. 1583; see also 
Art. 1138, *Elle (I'obligation) rend le creancier propri^taire.' The 
Prussian Code also gives advantages to an honest purchaser who 
has obtained possession; AUgemeines Landrecht, Part i. tit. 10. 
sect. 23. 

2 
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insinuatfo: instrument executed between the parties themselves. The 

theonginof .... . ,,. 

registration, practice of inscribing a copy of private documents m a public 
register seems to have been originally introduced by the 
Emperor Leo in reference to gifts * ; the object being, it is 
said, to enable heirs to ascertain to what claims the estate 
was liable before deciding whether to accept the inherit- 
ance. The proceeding was called insintuitio^ and under 
that name it survived in the French law down to the time 
of the Code Civil '', 

isxtcnded 479. The requirement of registration thus established 

piedgSimd in reference to gifts seems to have been extended in the 
first instance to the pledge of land. The reason of this 
was obviously in order to supply the publicity which was 
wanting in a pledge ; this being a transaction to which, as 
will be shewn hereafter, delivery was earliest resolved not 
to be suitable. But (as will also hereafter appear) a pledge 
always contemplates a sale, and, consequently, pledges and 
sales are very closely connected : whence we find that rules 
of registration are frequently extended from gifts and 
pledges to sales also ; and in fact to all dealings with land 
whatsoever. 

Notary. 480. The law of registration on the continent of 

Europe can hardly be comprehended, even generally, 
without advertence to an officer scarcely known in 
England, but who in other countries plays a very 
important part in all transactions of business : I mean 
the notary, or notary public'. The resort which is 
had upon almost all occasions in Germany, France, and 



* Codex Just. Book viii. tit. 54. sect. 30. 

'^ Pothier, (Euvres, vol. i. p. 364. ed. Bugnet. 

* The Latin term which appears to correspond most nearly with 
* notary ' in the modem sense is tdbellio. For an account of the many 
changes in the nature of the office of notary, see Savigny, Geschichte 
des Romischen Bechts, chap. 2. sect. 16 ; chap. 6. sect. 140. 
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Italy to a notary to draw up the documents relating to 
any business in hand, is no doubt partly based on the rigid 
adherence to forms which has prevailed in countries of 
which the legal systems are based upon the Roman law. 
It is also partly based upon the immense convenience 
which results to the parties from the credit which attaches 
to a notarial transaction ; such a transaction being always 
presumed to be valid and binding, until it has been im- 
peached, and set aside by a separate proceeding instituted 
for that purpose. But still it would be wholly incorrect Notarial 

* * , " transactions 

to consider the notary as the mere private agent of the are public 

acts* 
parties, or merely as a person of superior fidelity. Under 

the French law the notary is clearly a public officer, and 

his intervention is looked upon as the intervention of 

the public authority, which through its officer ratifies the 

transaction. This is not quite so clear in Germany, but 

here also the notary is considered as a servant of the state. 

481. All documents executed in the presence of a Transcrip. 

tion. 

notary having any reference to the creation or transfer of 
an interest in land are transcribed by him in a public 
register, which register in France and Germany is most 
carefully kept and is rendered as far as possible avail- 
able for general information. 

482. There is not either in France or Germany an Private acts 
absolute rule requiring that all transactions relating to registered, 
land shall be completed in the presence of a notary, but, 
generally, all gifts and pledges of land must be so. And 

all documents relating to land which have been privately 
executed must be registered *. 

* The following references may be useful, if more information 
is desired upon this subject than is given in the above slight sketch. 
The transcription of pledges at the Bureau des Hypoth^ques is 
provided for in France by the Code Civil, art. 2146 ; the transcription 
of gifts irUer vivos by art. 939. The registration of all documents 
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Registratioii 483. In Endand there are two districts in which 

in England . . 

» fttiiure. every deed relating to laud must be registered, Middlesex 
and York: it is, however, a useless cereinonj, because 
courts of equity in England will not allow the act of 
registration to have the only effectual operation it can 
have, namely, that of giving a clear priority to the pur- 

Not in chaser who first completes his title by registering it. In 
Ireland, as the purchaser first registered has an absolute 
priority, the practice of registration is considered useful. 

of tmSfw'^ 484. The actual state of the English law with reference 

of land. ^Q \^Q transfer of landed property is very peculiar, and not 
very easy to explain. Delivery is not requisite ; there is 
also now no remnant of any intervention of the state 
through judicial or other authority in any transaction re- 
lating to the transfer of ownership ; there is no doubt 
whatever that the ownership passes at once upon the 
declaration of intention being made in the proper form ; 
and it is not even necessary that any record of the intentions 
of the parties should be registered in a public office. The 
only formality which the English law requires upon the 
transfer of ownership is, that the intention to transfer 
should be declared in a formal document : and, in truth, 
even this requirement is based upon a different principle 
from that now under consideration, as I shall shew 
hereafter ^. 

relating to land executed privately («ou« signature privSe) is re- 
quired by the Loi du 22 frim. an zi. The general regulation as to 
the office and duty of notary is contained in the Loi du 25 vent, 
an xi. Compare the Italian Civil Code, art. 131 5 sqq. Dell' atto 
publico ; and art. 1932 sqq. Delia trascrizione. The rules relating 
to registration in Prussia and Hanover (Grund-buch und Hypo- 
theken-wesen) will be found in Ronne, Staatsrecht der Preussischen 
Monarchie, sect. 362 ; and the rules relating to the office and duty 
of notary in sect. 364, of the same work. See also Allgemeines 
Landrecht, Part i. sect. 10. * Infra, sect. 489. 
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485. But (as not infrequently happens with us) those Title deeds, 
precautions which we do not find to be rendered imperative 
by the law, are supplied by the habits of the people. In 
this, as in many other cases, Englishmen prefer to do for 
themselves what is elsewhere done by the state. Whilst 
we have no record of the history of transactions relating to 
the ownership of land in the public archives, that record is 
generally found to exist in certain documents which every 
owner of land possesses. It is the almost universal 
custom to narrate in private documents, at great length, 
and with very frequent repetition, the history of every 
transaction relating to landed property ; and many other 
events which affect the ownership besides actual transfers 
are there stated, such as mortgages, trusts, marriages, 
deaths, and so forth. All the documents containing this 
narrative are carefully preserved, and form what are called 
the 'title deeds' of the property, and unless this narrative 
is tolerably complete, and can be either handed over to 
the purchaser or rendered otherwise accessible to him, it is 
scarcely possible to take land into the market at all. And Their use as 

.. /villi. ... a protection 

the protection anorded by this practice is m some respects to pur- 
analogous to that which is afforded in other countries by 
registration. Claimants who do not appear upon this private 
record are not absolutely excluded. Nevertheless, if after 
the most thorough and careful examination of this record 
by persons of great skill and experience, there be still any 
claim to or upon the property which has not been dis- 
covered by the purchaser, he will, at least if he has actually 
got into possession, most probably be protected against it. 
But if he has, or might have had by due diligence what is 
called notice of the claim, he nmst give up the property or 
buy off the claimant. 

486. I do not profess that this is at all a complete Difficult to 
statement of the law of England on this subject, which is law of 

transfer. 
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of extraordinary complication ; partly on account of the 
very large license allowed to owners of property in loading 
it with trusts, and in making posthumous and substitu- 
tional dispositions of it ; partly because our law has not 
been made on any plan, and has been allowed, to some 
extent at least, to grow out of selfishness and caprice ; but 
chiefly on account of the peculiar conflict which exists 
between courts of law and equity : one set of courts 
recognising one person as owner, the other set of courts 
recognising another person as owner, of the same pro- 
perty at the same time, and under the same circum- 
stances; and each set of courts persistently keeping out 
of view that which the other recognises : for which reason 
no proposition about the transfer of ownership can be 
stated very accurately, and at the same time affirmed to be 
generally true. But what I have said may serve to give 
the student some notion of the point of view from which 
the matter is dealt with by English lawyers. 
Notice. 487. We are thus introduced to the doctrine of notice 

which plays so important a part in the transfer of 
ownership. This doctrine, which is brought into exist- 
ence in the way pointed out in the last paragraph but 
one, is founded, no doubt, on a perfectly correct and 
just principle. For some purposes and to some extent the 
apparent owner of property must be treated as the real 
owner, and whilst our law allows almost unlimited freedom 
in the creation of rights over things, and has almost 
wholly abolished or declined to adopt the rules which 
require that the creation of such rights should be com- 
pleted by some public and notorious act, it still protects 
those who have purchased in good faith from persons who 
are reputed to be, and have all the appearance of being, 
owners. But, on the other hand, persons who know of the 
existence of claims to or over the property which they seek 
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to acquire have not the same right to this protection. 
From this point of view the doctrine of notice is un- 
impeachable. The objection to the doctrine of notice is Cannot be 
that it combines technicality with cumbrousness and ex- defined, 
treme indefiniteness. If we consider notice as merely 
signifying knowledge, we have even then a question of fact 
which it is sufficiently difficult to determine. But notice 
has by no means this simple signification. It means 
something more than this, but what more no man can tell. 
It is described sometimes as constructive notice; some- 
times as implied notice ; sometimes as notice in law. An 
experienced conveyancer could, indeed, in most cases, make 
a very fair guess whether the Courts of Chancery would 
treat a thing as notice or not. But for a private person 
to attempt to form an opinion upon this point would be 
highly dangerous, and the attempt to instruct people as to 
what notice is by giving a description of it has been given 
up as hopeless ^. The consequence is that all transactions Great ex- 
relating to landed property in England have to be con- mvestiga- 
ducted by several sets of very highly qualified, and, there- ^^^ 
fore, of course, also very highly paid experts ; and the most 
difficult and intricate enquiries have to be made on every 
occasion that any such transaction takes place. The 
enormous expense and cumbrousness of such trans- 
actions no doubt operate very extensively as a check 
upon the alienation of landed property : and this result 
has made this inconvenience less unpopular with land- 
owners than it would otherwise assuredly have been. 

488. As regards moveable property the simple process Eegistration 
of registration has found more favour, and our law requires moveables, 
that the transfer of rights to and over moveable property 
should be registered, when the possession is not transferred ^ 

* Sugden, Vendors and Purchasers, p. 781, fourteenth ed. 
f I7andi8 Vict. c. 36. 
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489. There is also a set of rules which affect the 
mode of transferring property and rights over property 
based upon a principle distinct from that of securing 
publicity, but which also work to that end; they are 
rules intended to prevent litigation by securing facility 
of proof. Almost every transfer of property is a com- 
plicated transaction. The exact extent of the owner- 
ship or other right transferred has very often to be 
scrupulously defined ; and the transaction is generally 
not a mere transfer of a simple right in rem; it is ac- 
companied by covenants, agreements, and conditions be- 
tween the parties, thus giving rise to a variety of rights 
in rem, and also to a number of rights in personam. 
Unless, therefore, the sale be of articles of immediate 
consumption, the possession of which is at once trans- 
ferred, and the price paid, the terms of the contract may 
come into question some considerable time after it has 
been concluded. Having regard, therefore, to the falli- 
bility of oral testimony as to past transactions, the parties 
to the transfer are in many cases required to put their 
intentions into writing, so as to avoid the endless disputes, 
and even fraud and perjury, which would inevitably arise 
if important transactions were entrusted to the memory of 
witnesses. Thus the Statute of Frauds in England as a 
general rule requires a writing in all transactions relating 
to land, or to goods valued at over ten pounds. In 
Prussia it is required in all contracts of the value of seven 
pounds ten shillings ^ ; in France in all contracts of the 
value of six pounds ^. 

490. Sometimes other solemnities besides a writing are 
necessary in order to render a transaction effectual, which 
have also been introduced in order to secure facility of 

* Fifty thalers ; Allgemeines Landrecbt, Part i. tit. v. sect. 131. 
' One hundred and fifty francs; Code Civil, art. 1341. 
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proof. The French law, for example, contains some very- 
minute and irksome provisions as to the form of signing 
and drawing up contracts^. Before the art of writing 
was as well known as it is now, instead of a writing 
some other formalities were in use in order to make the 
intention clear, and to impress the transaction on the 
memory of the partiea" ; such as shaking of hands, nod- 
ding the head, the repetition of certain formulae, giving 
of earnest money, and so forth. Some of these forms still 
linger in the habits of the people. 

491. There is an important distinction between the Distinction 

between 

two classes of ceremonies which I have above referred to. rules of 
For whereas omission of ceremonies of the first-mentioned other rules, 
class, such as delivery or registration, usually only invali- 
dates the transaction as regards third parties — that is to 
say, it affects only the transfer of the property or right 
in rem, but not the creation of the obligation or right in 
personam — the omission of those of the last-mentioned 
class invalidates it altogether. This is a consequence of 
the political origin of the two sets of rules. Facility of 
proof is as much required between the actual parties to 
the transaction as where third parties are concerned : 
whereas publicity only concerns third parties, and the 
rules which ensure it therefore only come into play when 
third parties come forward. It is for this reason that the 
two sets of ceremonies must be kept apart. In point of 
fact, however, all the rules as to solemnities do co-operate 
in enforcing both the objects mentioned above ; all of 
them tend to make the transaction public; all of them 
assist in facilitating proof. 

492. The Indian law upon the formalities requisite Indian law 

^ ^ ^ ^ ^ ^ ^ confounds 

for the transfer of ownership is peculiar in not observing them. 

^ Loi du 25 vent, an xi. sect. 2. 
^ Bluhme, Encyclopadie, sect. 80. 
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this distinction. There is not supposed to be any general 
rule of Hindoo or Mahommedan law requiring delivery 
as a condition to the transfer or creation of a specific 
right over things moveable or immoveable : the cases in 
which delivery is required being few and exceptional. Nor 
is there any rule of evidence analogous to the Statute of 
Frauds and other similar provisions requiring that all 
transfers should be accompanied by a record in writing of 
the transaction. But there is still a very stringent law of 
registration as to all transactions relating to immoveable 
property. If the subject-matter of the transaction ex- 
ceeds ten pounds (one hundred rupees) in value, the docu- 
ment, if the transaction is recorded in writing, must be 
registered. If not registered, it is absolutely incapable of 
being used in evidence.. to establish the transaction ; and 
the transaction is, therefore, not only void as against third 
parties, but is n6t ^ven enfor^'eq^le against the parties 
thereto. If however the 'parties have not recorded the 
transaction in writing, and possession has been given, the 
transaction stands good. In thus making registration not 
a formality of transfer, but a rule of evidence, that is, in 
attempting to secure by it not simply publicity and pro- 
tection to third parties, but facility of proof, the Indian 
law stands, I believe, alone, and a door is opened to fraud, 
of which advantage is not unfrequently taken. 
Another 493. There is also another respect in which the law of 

peculiarity ... 

of Indian India is peculiar. In cases of gift, pledge, or sale of im- 
registration. moveable property of less value than one hundred rupees, 
the transaction need not be recorded in writing, and, if so 
recorded, need not be registered ; but it may be so if the 
parties choose ; and then it gives a better title than any 
previous unregistered document. Preference is also given 
to a registered document over oral transactions. But, 
whilst there is a saving in favour of oral transactions 
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followed by posseSBion, there is do such eaving in favour 
of transactions in writing. Hence, where posseBBion fol- 
lows, an oral transfer of immoveable property BCems to 
be placed by the Indian law in some respecta even above 
a written one ^ 
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Insecurity of 494. One of the most ordinary transactions of daily 
obligations. ,.^ . , i . - i i. •» . 

life IS the making of contracts ; and, apart from their 

contracts, people are daily falling under legal obligations 

of various kinds. For many reasons the performance of 

these obligations is more or less insecure ; sometimes the 

debtor is obstinate ; sometimes he is careless ; sometimes 

he is positively unable to do what he ought. 

Debtor and 495. I have spoken here of the debtor. That word is 

generally used by English lawyers to signify a person who 

owes money to another; I shall use it to signify any 

person who owes a service to another which is capable of 

being represented in money ^ ; and I shall use the word 

creditor to express any person to whom such a service 

is due. 

^ The expreBsion by which Professor Kuntze in the portion of his 
work of which I have made such extensive use below, indicates the 
kind of demand for which security may be given is ' die kunftige 
Leistung eines Vermogenswerthes/ I am not sure that I have 
used an expression exactly equivalent to this : but it is clear that 
only demands which could be satisfied by a money payment, or at 
any rate only demands so far as they could be satisfied by a money 
payment, could have been in the learned author's contemplation, 
because he speaks of a real security as being, in all cases, ultimately 
attained. Security may be given for any demand, but a real 
security will only produce money or a money value. (See infra, 
sect. 501.) 
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496. I shall also use the word security to express Meaning \ 

: . of term 

any transaction between the debtor and creditor by which security, 
the performance of such a service is secured. Unless this 
liberty of choosing my own expressions be conceded to 
me, I could not attain even a reasonable degree of con- 
ciseness and precision in the discussion of this subject. 

497. It has been often said that the English law of English law 
security is derived from the Roman ; and it is certainly derived from 
true that whenever questions of difficulty have arisen 

upon this subject, English lawyers have almost invariably 
looked to the Roman law for assista,nce. 

498. Unfortunately, instead of applying to the best Not from 
sources of information, the Digest or the Code itself, or sources, 
even availing themselves of the labours of the best modem 
commentators, English lawyers have placed themselves 
completely under the dominion of Story. I am not 
sufficiently acquainted with Story's writings to venture 

to appreciate exactly the value of his authority on general 
subjects. In questions of Roman law he appears to rely 
chiefly upon Domat and Pothier: which would be like 
relying in chemistry on Lavoisier and Priestley. The 
labours of these great men have been long ago eclipsed by 
later discoveries. As to the Roman Taw of pledge, at any 
rate. Story's knowledge was, I feel sure, both faulty and 
incomplete, otherwise he could not have been misled into 
making such statements, as that jpignus was generally 
applied to mere personal property; and that nothing 
but what was capable of delivery to the pledgee was 
deemed to be the proper subject-matter of pledge ^. 

499. It is perfectly clear that if we are to rely upon the Advantages 

T* 1 p • J n t *i ofacom- 

Koman law for assistance at all, we must not only avoid prehensive 

' Story on Bailments, sects. 286, 290 a. He was evidently 
puzzled, like Pothier, by what appeared to be iireconcileable state- 
ments in the Koman law. 
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such mistakes as these, but must thoroughly comprehend 
its principles in their latest and fullest development. I 
have, therefore, given here a short general statement of 
the Koman law of security borrowed from the work 
of a learned living author ^ ; and I believe it will serve 
to give the student a good general grasp of the principles 
upon which this portion of the law must always be ad- 
ministered, whatever diversity there may be in parti- 
cular rules. I also think that it is well worthy of study, 
not only as illustrating and explaining our own law, but 
as a striking combination of plain good sense with scien- 
tific accuracy of expression. I know nothing in juris- 
prudence more sound, more forcible, or more acute. 



Earliest 
form of 
security. 



500. From the earliest times the Roman creditor 
never seems to have thought of relying solely on the good 
faith or ability of his debtor for the satisfaction of his 
demand. By the nexum, the oldest form of contract, the 
debtor was handed over bodily to the creditor, becoming, 
in fact, his slave ; and it was no easy matter for the 
debtor to escape from his obligation. Upon entering into 
the nexum he had to procure six fellow-citizens as wit- 
nesses to, and assistants in the formalities of, the trans- 
action. This gave strength and precision to the obligation. 
But the presence of these witnesses was in later times 
further utilised in a way which ultimately led to a great 
advance in the law. By means of the other ancient form 
of contract, the sponsio, it was easy to secure the con- 
current engagement of these six persons, in addition to 
the principal debtor, that the obligation should be per- 
formed ; so that, in case of the failure of the latter, the 
creditor might have recourse to them. 



' Cursus des Romischen Eechts, Lebrbuch fiir den Academiscben 
Gebrauch, von Dr. Johannes Emil Kuntze. Leipzig, 1869. 
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501. It will be observed that the creditor was thus to Entirely 

personal. 

some extent secured not only against the unwillingness 
but against the inability of his debtor. Still the prevail- 
ing idea was that of pressure brought to bear upon the 
will of the contracting party; of some inconvenience to 
be suffered if the engagement were not fulfilled ; and this 
was quite consonant to the spirit of the old Roman law. 
But it did not long suflfice for all the wants of a busy prac- 
tical people. What was wanted by creditors was a tangible Cre<^tors 
means of obtaining satisfaction for their claims wholly in- security, 
dependent of the will of the debtor. This was actually 
obtained, though only after a very long struggle. The 
creditor at length got what is called real security; that is 
to say, he got, not only the promise of the debtor and a 
means of compelling him to fulfil that promise, but he 
also got a right over a specific thing which ensured to 
him the performance of the promise, quite independently 
of the wishes or ability of the debtor; so that at last 
not only the will of the debtor, but even the debtor 
himself was so little regarded that, in the latest period, 
it almost seemed as if the thing which was made security 
was treated as the debtor, and not the original party 
to the obligation. The progress of the Boman law 
from a simple pressure upon the will of the debtor to 
this, its ultimate development, is in the highest degree 
interesting. 

502. The first advance upon the nexum and sponsio Fiduda, 
was the transaction called fducia. This was a formal 
proceeding, suitable to any case in which it was desired 
to transfer to another a specific thing under conditions. 
It therefore was not confined to the taking of security, 
but was also used in cases of deposit or loan. Ulti- 
mately, however, it came specially to signify the taking 
of security. 

D 
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A complete 503. In the transaction oijlducia the various conditions 

transfer . . •' 

of the upon which the thing was to be returned were denned by 

property. , , , 

the contract under which it was transferred. If it was 
a case in which security was to be given, the creditor got 
the debtor to make over to him the full ownership of the 
thing, binding himself to return it as soon as the obliga- 
tion was fulfilled. This was an easy and effectual way of 
obtaining security, and it remained in use even after the 
introduction of the other modes which will be hereafter 
described; indeed, it was well known to the western 
world, at least in Italy, up to the time of the Christian 
Emperors. It was, in fact, a proceeding similar to an Eng- 
lish mortgage, but without a power of sale or foreclosure. 
This not 504. There were, however, many things which were 

venfent?^"' in every way suitable to be used as security for the per- 
formance of an obligation, but to which, on account of 
certain well-known difficulties, the proceeding by way of 
Jiducia was inapplicable ^. I need not enter at length 
into the nature of these difficulties ; they were no doubt 
technical, but were too deeply rooted to be swept away 
for a special purpose without destroying the symmetry 
(elegantia) of the law, and thus causing confusion. The 
Roman lawyers, therefore, introduced another proceeding 
Pigntu. called jngnus, the effect of which was to get rid of the 
transfer of ownership altogether, and to substitute for it 
a transfer to the creditor of the bare possession, of course 
under the same condition as to its return, when the debt 
was satisfied. 
Defects of 505. In both these processes, however, there were 
Kad pignut, inherent defects. In the case oi Jiducia the debtor was 

^ Either a mancipatio or an in jure cessio seems to have been 
necessary to brin^ back tlio property, and I should suppose also 
to convey it, in the first instance, to the creditor. See Smith's 
Diet. Antiqq. s. v. Fiducia. 
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dependent on the good faith of the creditor for the resto- 
ration of his property, for if the creditor had parted with it, 
he had only a personal remedy against him ; on the other 
hand, the creditor could not consistently with his contract 
obtain any material satisfaction out of the thing trans- 
ferred to him, which was, perhaps, not even in his pos- 
session. So, in the case of jpignuSy the creditor was ex- 
posed to the risk of the property being sold by the debtor 
to a third person in fraud of his security; in which case, 
if the thing pledged were land, the creditor was wholly 
unprotected against this third person's claim ^. Indeed 
this defect was so serious that, until it was removed, land 
was very rarely given in jpignus. The fignus too, like 
fiducia^ produced no material satisfaction of the claim, but 
only a pressure upon the will of the debtor, arising from 
the inconvenience of being kept out of his property. So 
far, therefore, the law was still under the dominion of the 
idea that it was the will of the debtor which was to be 
acted upon. 

506. The most important improvements in the Roman Security re- 
law of security were not introduced until, by the extension landowners 
of the Roman dominion beyond the confines of Italy, very cultivators, 
large estates first became common. From this time large 
numbers of slaves and even of free persons ^ began to be Lati/undia, 

^ It was this inapplicability of pignus in its original form to land, 
combined with the false etymology of the term (a pugno)^ which led 
to the saying that pignus properly (proprie) could only be given of 
moveable property. This has misled Story (Bailments, sect. 286), 
who translates propi^e 'generally/ and seems to think that the 
distinction between pignus and hypotheca was a fundamental one, 
though occasionally lost sight of : the truth being that it was one 
of little importance and very rarely noticed. In later times a 
pignus in which the possession was not transferred, and a pignus of 
land, were eveiy-day transactions. 

* This is Prof. Kuntze's statement. Sir Henry Maine is of 
opinion that there were no free cultivators (Ancient Law, first ed., 

D 2 
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employed in cultivating these properties. Small estates 
also were sometimes let out to farm. Hence the neces- 
sity that the landlord should have some security for his 
rent became apparent at Borne, as it has in all places 
where the land of one person is cultivated by another. 
They could 507. Under the old law it was not easy for the land- 
it under the lord to obtain this security from the cultivator. Gene- 

old Iftiff 

rally the only property which the cultivator had was his 
farming stock {invecta et illata) ; and it was obvious that 
this could neither be assigned to the landlord by a Jiducia, 
nor given into his custody by a pigntLS. It was therefore 
necessary to devise some other means of effecting security; 
and the mode adopted was, to allow the tenant by a simple 
agreement, without any formalities, to pledge his farming 
stock to his landlord as a security for the rent. The 
Origin of validity of such an agreement was first recognised by a 
praetor of the name of Salvius, who thus led the way to 
the most important changes in the law of security. The 
property of the tenant could be followed, if it had been 
removed by him off the farm in fraud of his agreement 
with his landlord. At first, however, this could only be 
done within very short periods of time after the removal. 
If the property were still in the hands of the tenant, the 
landlord could have it brought back within the year. If 
it had passed into the hands of a third person, then it 
could not be pursued, if the latter had held it either for 
a year, or, at least, for as long a time as it had been upon 
the land of the tenant. This strict rule of limitation, 
however, was considered to make the security too perilous, 
and another praetor, named Servius, removed this limita- 
tion, and gave to the landlord the ordinary right to sue 
for and recover the thing alienated. 

p. 299). But see Plin. Ep. iii. 19 ; and for ap account of the colonus 
see Kuntze, Excursus, p. 299. 
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508. The Eoman law of pledge always retained some- it was a 
thing of the agricultural character thus impressed upon rem in the 
it ; for these provisions did not long remain confined to servitude 
the claims of landowners. The Servian action (as it was 
called) was extended to all kinds of property, and all kinds 

of claims : and thus an entirely new kind of riffht over created by 

•^ ° contract. 

a thing, or real right, was created, and that too by means 
of a simple agreement without any formality. This right 
in the view of Koman lawyers was a servitude, and it 
was analogous in some respects to a right of usufruct. 

509. This form of security was called by the Greek Of Greek 

origin, 
name hypotheca, and it was probably of Greek origin, 

being copied by the Komans from the Greeks of southern 
Italy, where they had become familiar with it. It was 
only a development of the original pignuSj although it was 
at the same time a very considerable advance upon it ; and 
the Roman law did not henceforth keep up any distinc- 
tion between pignus and hypotheca. Whether the pos- Identified 
session was actually transferred or not, the agreement by quentlywith 
one man that his property should be a security to another 
was in later times called indifferently hypotheca ^ or pignus; 
although, of course, strictly speaking, the term pignus 
was only applicable when the thing pledged was actually 
handed over, which, as we have said before, was rarely 
done except in the case of moveables. 

510. Still we have not reached the point aimed at. The Bid not 

originally 
creditor had a real right, but he had no real security ; that give a real 

securitv 

is to say, he had no independent means of satisfying his 
claim if the debtor neglected to do what he ought. This 
had yet to be provided for, and the mode of doing so was 
suggested by an ancient rule of the Roman law, that in 
the case of land pledged to the state (praedia), the state Power of 
could sell the property and satisfy its own debt. It 
became customary for private creditors to stipulate for a 
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similar right; and this right of sale, coupled with the 
rights conferred by the pignus, or hyjpotheca, gave to the 
creditor the means of satisfying his claim, and rendered 
; him entirely independent of the debtor. It was necessary 
at first for the creditor to obtain the right of sale by a 
special concession, but in later times it was always pre- 
sumed to exist. Indeed, the law went even a step fur- 
ther. A positive agreement by the creditor not to sell 
had only the effect of rendering three several notices to 
the debtor necessary, instead of the single one which 
would otherwise suffice. 
^^a^^ 511. These were the steps by which the law was 
developed in the case of pignus and hypotheca. In the 
case oifiducia the result was the same, though the method 
of arriving at it was different ; there the ownership was 
already transferred to the creditor ; and the most obvious 
course in the case of the debtor's failure was by express 
agreement to make the creditor's ownership absolute. 
Indeed, this could at one time be done. But as soon as 
the right of the creditor in the case of pignits to sell and 
satisfy the debt was fully established, the right to do this 
was attributed to the creditor in the case of fiducia also ; 
and thenceforth the clause of forfeiture ^ or foreclosure fell 
into disuse, a sale by the creditor being in every respect 
more in accordance with the spirit of the law as administered 
under the Christian Emperors than a foreclosure. 
Jf^^r"^ 512. Henceforth the right to sell and satisfy the debt 
sale. (distractio) came to be considered as the very essence of 

the law of security. The person in whose favour the 
security was given always had this right ; and therefore, 

^ This clause in the agreement was called lex commissoria. It 
was declared by Constantine to be illegal ; Smith's Diet. Antiqq. s. v. 
Pigrnts. But the creditor might still agree to purchase at a &ir 
price. See Windscheid, Lehrbuch des Pandekten-Rechts, sect. 238. 
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as a pledge might in all cases result in a sale, nothing 
could be pledged which could not be sold. Subject to 
this, however, everything which we should call property 
might be given as a security ; any beneficial right to the 
use or enjoyment of land, and even easements might be 
so dealt with ; the only test appearing to be whether it 
was possible for the creditor to extract from the thing 
pledged satisfaction of his demand. Debts due to the 
debtor could be given as a security ; the creditor being 
able to obtain satisfaction by causing payment to be 
made to himself, or by selling the debt to a third 
person. 

513. So too a creditor could give the thing pledged as Pledgee 
a security for a debt of his own ; but subject, of course, over, 
to the rights of the original pledgee. If therefore the 
original debt was paid off, the second pledgee lost his 
security; but he could prevent this by giving to the 
original creditor a proper notice. 

514. I pass over the rules which relate to the consti- 
tution of several pledges for one demand, and successive 
pledges of the same thing for several demands, discussing 
further on the question of priority of claims, and I pro- 
ceed now to state more particularly the nature of a secu- 
rity under the Roman law, and the position of the debtor 
and creditor after it has been given. 

515. The particular nature of the obligation of which Obligations 

^ r . ofanykincT 

the performance was to be secured was immaterial, and may be 

secured. 

a security might be given for the whole of a debt or for a 
part. It was also of no consequence whether the debtor 
himself gave the security, or some one else for him ^. A 
pledge might even be given for a claim which could not be 

^ There was, of course, the limitation above refeiTed to (sect. 
495 note) that the security could only produce money to the 
creditor in satisfaction of his claim. 
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enforced by law, sucb as a mere debt of honour, or a moral 
duty. A security also, like an obligation, could be con- 
ditional or future. 

516. Giving a thing in pledge did not prevent the 
owner dealing with it as he thought proper, provided 
that he did not interfere with, or lessen the security of 
his creditor. Any dealings which would have that effect 
were null and void as against the purchaser from the 
creditor, should the latter exercise his right of sale. But 
in the case of moveable property the pledgor was not 
allowed to alienate it without the consent of the pledgee ; 
the alienation was not absolutely void, but the pledgor 
was personally liable as for a misappropriation, and of 
course such a sale did not displace the creditor's security, 

517. The use and profits of a thing given as security 
belonged entirely to the pledgor, unless it were expressly 
agreed to the contrary. If the pledgee were in possession, 
then he was bound to make as good a profit as he could 
out of everything from which his debtor had made a profit, 
being responsible for not doing so. It was only where 
there was a loan of money, and no agreement at all about 
interest, that the creditor in possession of a security could 
take the profits himself, and then he could do so only to 
the extent of a moderate rate of interest; of course he 
could not take them if interest had been expressly ex- 
cluded. Sometimes the parties expressly agreed that the 
whole profits should be taken in lieu of interest, and this 
was allowed. 

518. The Roman law recognised to some extent the 
principle of tacking. If the creditor had any other 
claims for money in writing against the debtor, he could 
retain possession of the security, notwithstanding that the 
debt for which it had been originally given was satisfied, 
whether these other claims were created before or after 
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the security was given. But, as far as I am aware, the 
unjust rule of English law, that the first creditor has a 
priority over a subsequent pledgee even in respect of unse- 
cured debts, was never adopted. 

519. Of course the right to sell the thing pledged and Power of • ; 
satisfy the debt was the most important of all the rights exercised, 
of a secured creditor. This right could not be exercised 
until the debt was actually due, and notice had been given 
to pay it. The sale was conducted by the creditor, who 
was looked upon as an agent of the debtor. Not that 
agency is, strictly speaking, the legal ground of the trans- 
action ; the creditor, when selling, acted in his own right ; 
but the creditor was so far an agent that he had specific 
duties to perform in order to protect the interests of the 
debtor when the security was brought to sale. For 
instance, it was his duty to advertise the sale, and to give 
notice to the debtor when and where it would take place, 
so that the latter might know exactly what was being 
done, and might interfere if necessary. This notice was 
quite distinct from the notice to pay the debt prior to 
the exercise of the right of sale. And though the conduct 
of the sale was left to the creditor, he was bound in all 
things to consult the interests of the debtor as far as 
possible. If no suitable purchaser could be found, then 
the creditor could ask that the thing given as security 
might be adjudged to belong to himself; but in such a 
case it could still be redeemed by the debtor at any time 
within a year. The only other case in which the creditor 
could obtain the ownership absolutely for himself was where 
there had been an express stipulation that, if the debt 
were not paid, the creditor should become the absolute 
owner (whilst such an arrangement was allowed ^), or by 
an agreement to purchase at a fair price. 

^ See supra, sect. 515 note. 
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^jwUtor 520. It was the duty of the creditor to get in the 

for den- money from the purchaser, and after paying himself to 
hand over the surplus to the debtor. Of course if there 
was not sufficient to discharge the debt, the balance re- 
mained due. 

^le^M**^ 521. A pledge might be created either voluntarily or 
involuntarily. A voluntary pledge might be created by 
contract, or by will; an involuntary pledge might be 
created either by express order of Court, or be attiibuted 
by the law as an incident of certain transactions. In- 
voluntary pledges of the former class correspond to what 
we call attachments ; thofre of the latter class originated 
chiefly in contract ; afterwards the contract was presumed 
to exist ; and the pledge only became really involuntary 
when the contract was altogether lost sight of. 
ijone 522. I do not propose to state at length the particular 

security. modes in which a security was created by contract, by 
will, by operation of law, or by the order of Court I 
would only note that the Roman law had this great pra<;- 
tical convenience, that there were general rules applicable 
to all kinds of security alike by whatsoever means created. 
There was no difficulty about this, the general object and 
character of the transaction being the same throughout ; 
and it conduced greatly to brevity, clearness, and pre- 
cision of the law that this should be so. 

General 523. A Security was not necessarily restricted to a 

pledges. , . *' •' 

single thing, but there might be a pledge of several things, 
and even a general pledge of all a man^s property. But 
here an important distinction must be borne in mind. 
A general pledge of all a man's property is not a pledge 
of his property viewed as a whole (universitas) ; for then 
the debts due by him would be included; but it is a 
pledge of each several thing now belonging or hereafter 
to belong to the debtor. 
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524. The following are the principal methods by which Extension of 
a security came to an end : (i) when the pledgee became 

the absolute owner of the property given in pledge; (2) 
when it was agreed that the property should be released ; 
(3) when a third person had held the property honestly 
as his own for twenty years ; (4) when the obligation, the 
performance of which was to be secured, was discharged ; 
(5) when the pledgee exercised his right of sale. 

525. There was, however, an exception to the rale Not alwavs 
that the security was extinguished when the pledge was by sale, 
sold, or when the pledgee acquired the ownership him- 
self. This is a part of the Roman law upon which 
modern commentators are not fully agreed ^. The opinion 

seems to be, that the same person could not set up his 
right both as purchaser out and out and as holder of a 
security; but if, as purchaser out and out, he was in a 
less favourable position than as a security holder, then he 
could elect to treat the transfer to himself as a transfer 
of the security only. 

526. How to settle the claims of several creditors. Priority, 
each holding security upon the same property and each 
claiming to exercise his rights, has always been a problem 

of some difficulty. The Roman lawyers acted almost ex- 
clusively upon the principle that the creditor earliest in 
point of time had the prior right, and they justified this by 
their view of the nature of the right of the pledgee, namely, 
that it was a right in rera, or real right — a right like 
ownership available against all the world, which no sub- 
sequent dealing to which the pledgee was not a party could 
invalidate or impair. No regard was paid to the mode in 
which the pledge had been acquired, nor did it make any 
difference' that another creditor had obtained possession ; 
as a rule the date alone was looked to. 

* See Vangerow, Lehrbuch der Pandekten, sect. 392. 
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torafeo? ^^^- "^^^^^ ^^^®» however, exceptions to this rule. 

5ate"*^ ^^ Thus when a sum of money was expressly advanced on 
account of the purchase money at a sale of an estate, 
the lender could obtain a security upon the estate prior 
to other claimants \ So when money had been advanced 
for the express purpose of preserving a thing from de- 
struction, the lender could obtain a 'similar priority; as, 
for instance, in the case of a bond for money advanced to 
equip or repair a ship on a bottomary bond as we should 
call it. The claims of the state for public dues had also 
a preference over those of private persons. 

Rights of 528. The riffhts of a subsequent pledgee were the 

subsequent ° . . 

pledgees. same as those of any other secured creditor, subject only 
to the rights of the pledgees who preceded him. He 
could bring the property to sale, and could even compel 
a prior pledgee to do so. He had also the special right to 
pay off any prior creditor and take his place ; and if the 
prior creditor refused to take the money, he might de- 
posit it in Court. If the first pledgee sold and the pro- 
perty was more than sufficient to pay his debt, the next 
pledgee could claim to be paid out of the surplus. 

JSSdtT ^^^' ^^^^"S <^bus stated shortly the Roman law of 

security, I proceed to consider the English law : and, first, 

as it is administered in the Courts of Common Law. 

Distinction 530. The law is here certainly in a backward con- 

)ledgeand dition. It knows no method of giving security over 



lien. 



immoveable property, and as to moveable property it 
appears to me to be somewhere about in the same state of 
development as the Roman law at the time of the first 
Punic war. The common lawyers insist very strongly 

* This priority, founded on what was called an in rem veraio, did 
not affect a creditor whose rights had been created by a prior owner. 
It only affected the priorities among creditors of the same owner. 
Windscheid, Lehrbuch des Pandekten-Rechts, sect. 246. 
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that possession is necessary to create the security, and 
upon the difference between a pledge and a lien. They 
consider a lien as a mere personal right of detention which 
gives the creditor no means of satisfying his debt, but only 
produces a pressure upon the will of the creditor, arising 
from the inconvenience of being kept out of his property ; 
whereas (they say) a pledge is something more. The cases 
are not very explicit as to the distinction, but I gather that 
a pledge is constituted by adding to a lien the permission 
to the creditor in case of default to sell and satisfy the debt. 
It is not however altogether clear when this right of sale 
exists and when it does not. 

531. It is easy to understand that creditors, dis- TJnauthor- 
satisfied with a dry right of detention which is very often 
burdensome, frequently attempt to sell the property 
pledged ; and no subject has vexed English judges more 
than the question, what remedy a debtor has for a wrong- 
ful, a premature, or an unauthorised sale by a creditor of 
the property which he holds as security. The knot has 
been partly cut by the Factors' Acts : but it is a question 
which still frequently arises where these acts do not apply. 
It is now pretty well settled that the debtor can only re- 
cover such actual damage as he may have suffered ; and no 
one can complain of the injustice of the result thus arrived 
at. But I confess I do not understand a good deal of the 
reasoning on which this opinion is based, and I think some 
advantage may be gained by examining it. It is in these Pledgee has ' 
cases particularly that so much learning and ingenuity 
have been expended in establishing that the creditor got 
not only a lien but a pledge, that is, not a right of deten- 
tion only of the article pledged, but also a right to sell and 
apply the proceeds in satisfaction of the debt under the 
conditions of the contract; which right, they say, gives the 
creditor a * specific interest; or property' in the article, or, 
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what Mr. Justice Blackburn calls, in common with most 
jurists, a real right ^. 

nStde^d ^^2- ^^^ ^* ^ ^^ ^^^^*^ perfectly true that the pledgee 
empower of has a * specific interest or property* in the nature of a real 
right; but what one is at a loss to see is, in what way 
that depends upon his having also a power of sale. Still 
less is it easy to perceive how the nature of the creditor's 
interest can determine the question, to what remedy the 
debtor is entitled in case of an unauthorised or wrongful 
sale. This, as the learned judges elsewhere point out 
in the cases to which I refer, depends upon the contract 
between the parties, and the effect which is produced by a 
violation of its terms by one of them ^. 
''fth^rS'^ 533. I cannot therefore exactly see, why this discussion 
right. about the pledgee having a real right is introduced. I am 

disposed however to think that there has been some mis- 
understanding as to the true nature of a real right, which 
the judges are so desirous to ati?ribute to a pledgee '. A 
real right is a right over a specific thing available generally 
against all persons, as distinguished from a personal right 
in respect of the same thing which is available against 
an individual or individuals only ; a jus in rem * as dis- 

^ Law Reports, Queen's Bench, vol. i. p. 612. Mr. Justice Shee 
calls it 9, jus in re (p. 595). But he means the same thing ; see Austin, 
Lectures, pp. 990, 992, third ed. I may here observe that, if what 
Mr.^ Justice Shee states at p. 603 as to Domat's views be correct, 
it is astonishing to what an extent Domat has misunderstood the 
Boman law. 

^ Law Reports, Queen's Bench, vol. i. pp. 600, 615, 619 ; id. 
Exchequer, vol. iii. p. 301. 

^ I may observe that in the case in the Queen's Bench, Mr. 
Justice Shee, whilst he agrees with Mr. Justice Blackburn, that the 
pledgee has a real right, comes to a directly opposite decision upon 
the case before him. 

* Or jus in re, as Mr. Justice Shee call it : but ^*ura in re are only 
a subdivision of jura in rem. See Austin, pp. 990, 992. 
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tinguished from a jus in personmn. Ownership, for 
example, is a real right, and it is in fact the sum of 
all real rights, as explained above \ The' particular kind of 
real right which the courts were dealing with in the above 
cases was not the right of an owner, but the right of one 
person over a thing owned by another ; the right of the 
creditor to sell the debtor^s property ; a right in kind just 
like an easement. But whether the pledgee has or has not 
such a right is wholly unconnected with the right to sell. 

534. Possibly what the learned judges were thinking of Difference 
was, in truth, not a real right but a real security. What nght and 
constitutes a real security has already been explained ^ : it ^^"" ^' 
is the means of getting satisfaction out of a specific thing 
independently of the will or ability of the debtor. This 
comprehends a real right, but also a great deal more ; 

and it is perfectly true to say that the essence of a real 
security is the power of sale. But then it must be 
borne in mind that the possession by the creditor of a 
power of sale, and his ability to exercise it, in no way 
affects or is affected by the nature of his interest in the 
article pledged. This power of sale when exercised 
operates, not upon the interest of the creditor, but upon 
that of the debtor, according to a principle perfectly 
familiar to any English lawyer. 

535. The law of security has been far more satisfac- Pledge of 
torily dealt with by the Courts of Chancery, at least in oSirts of 
reference to lands. This portion of the law of England "^®^^* 
bears a considerable resemblance both in its history and its 
ultimate condition to the Koman law, and seems to be, like 

the latter, the combined result of clear legal ideas with 
practical business habits. 

536. The class of securities with which the Courts of Mortgage. 
Chancery are specially concerned are called mortgages. 

* Supra, sect. 293 a. * Supra, sect. 501. 
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I need not here explain at length the nature of a mort- 
gage, as it stood before the Courts of Cliancery undertook 
to modify the rights of the parties, and as it stands now in 
a court of common law. It is an absolute conveyance, 
with a condition that, if the money be paid by a certain 
day, the property is to be restored to the owner. If that 
day is allowed to pass, the ownership of the mortgagor 
becomes absolute ^. 
Present law 537. I wish for the moment to divert attention from the 
' history and course of development of the English law of 
mortgage, and also to get rid of the terms which the Court 
of Chancery frequently finds itself compelled to employ, 
because it is cramped by the form of the instrument and 
the peculiar basis of its jurisdiction. Stated in ordinary- 
language, the law is now as follows : — The transaction of 
mortgage creates a debt by deed under seal secured by 
the pledge of lands ^. The debtor remains the owner 
of the property, and may deal with it in any way he 
thinks proper, provided he does not lessen or impair the 
security of the creditor. The creditor, whether in or out 
of possession of the land pledged, has the right to his 
security and nothing more. If the creditor take posses- 
sion he is accountable to the debtor for his management of 
Mortgagee the property, and for his receipts. The creditor who has 
sell. a mortgage has a real security; that is, he may, in case the 

debtor fails to do so, satisfy his own debt by selling the 
land pledged. The power to sell and satisfy the debt 
is frequently given by express contract, but even if not 
given by contract it is given by law *. The concurrence of 
the debtor in the sale is immaterial ; but six months' 

^ It is somewhat similar to the original ^uoa ; supra, sect. 503. 
^ Coote on Mortgages, third ed., p. i. 

* 23 and 24 Vict. chap. 145. sect. 11 ; Dart, Vend, and Parch., 
fourth ed., p. 48. 
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notice must be given before the power is exercised. The 
creditor, xinless restricted by the contract, may sell pri- 
vately or by public auction ; in one lot or in parcels ; but 
not in undivided shares. And though the conduct of the 
sale is left entirely to the creditor, he must not adopt any 
mode of selling which would be clearly depreciatory. He 
is in fact a fiduciary vendor, and must use all reasonable 
diligence to obtain a fair price. But his power to sell, if 
unrestricted by contract, cannot be interfered with, even 
though his conduct be harsh and oppressive : the only 
course to stay the sale is actually to tender the principal, 
interest, and costs ^. 
f 538. Why these clear and sensible rules should be Chancery 

, _^ _ _,, . - lawofmort- 

connned to the Uourt of Chancery one is at a loss to gage might 
conceive ; and why Courts of Common Law should have 
been shut out, or should have shut themselves out, from all 
jurisdiction over landed security it is also difficult to say. 
Here there is surely an opening for getting rid of our 
double system of law and equity with some prospect of 
success. Under the new constitution of the Courts this 
ought to be a matter of no difficulty. 

539. There has been one attempt at a complete revolu- Lord Mans- 
tion of the ideas of a mortgage security prevailing in the tempted to 
English Courts of Common Law, made by a judge who 
was fearless of innovation, and to whose hands innovation 
might have been safely trusted. The question arose 
in this way. A person having a leasehold interest in land 
assigned it to another by way of security, in the usual form 
of a mortgage of land. Of course, in strict law, this was an 
absolute assignment, and the assignee became liable to the 
lessor upon the covenants in the lease. In an action, 
however, by the lessor against the assignee of the lease, 
upon a covenant contained in the lease, judgment was 

^ Dart, Vendors and Purchasers, pp. 6o, 63. 

E 
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unanimously given for the defendant by the Court of 
Queen's Bench, consisting of Lord Mansfield and Justices 
Willes, Ashurst, and Buller. Lord Mansfield argued that 
in order * to do justice between men it is necessary to 
understand things as they really are, and to construe 
instruments according to the intention of the parties.' 
He therefore refused to treat the mortgage as if it was in 
reality (what it no doubt was in form) a complete assign- 
ment of the lessee's interest, and considered it as a mere 
security ^. Had these views been adhered to, there can be 
little doubt that the position of mortgagor and mortgagee 
in Courts of Common Law would have been in a great 
measure, if not entirely, assimilated to their position in , 
the Court of Chancery. It is, perhaps, therefore not sur- 
prising that they were firmly opposed by Lord Mansfield's 
successor. Lord Kenyon ^, who seems to have treated Lord 
Mansfield's opinion and that of the other judges who con- 
curred with him almost with contempt, and declared that 
he would over-rule it * without the least reluctance ^' 

540. I can scarcely say why, but even Courts of 
Chancery have sometimes shewn something of the same 
timidity as is shewn by Courts of Common Law, when 
they have had to deal with security over property other 
than land. If goods be mortgaged even in the same form 
as land is usually mortgaged, the mortgagee's rights are 
not so full and complete * : and when a security has been 
established in the nature of a lien^ Courts of Chancery 
have not ventured any more than Courts of Common Law 

^ See the case of Eaton against Jaques in Douglas' Reports, 

P- 455- 

* Coote on Mortgages, third ed., p. 120. This learned author 

was also evidently alarmed at what he calls Lord Mansfield's ' equit- 
able innovations.' 

■ Coote on Mortgages, ubi supra. 

^ Dart, Vend, and Purch. p. 48, fourth ed. 
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to give effect to the security by permitting a sale. In a 
recent case, where the Court of Chancery was pressed to 
exercise its jurisdiction by directing a sale, Lord Hatherley 
(then Vice-Chancellor) expressed his opinion that it would 
be dangerous to do so ^. 

541. There are still, therefore, many cases in which the Bare right 

,., - .1/.T . 1 -i^ii of detention 

creditor has a bare right of detention, and can neither by often useless 
his own right nor by the assistance of any Court obtain 
any satisfaction of his claim if his debtor is obstinate, 
however beneficial to all parties a sale might be. Thus a 
vendor of goods before delivery may retain, and in some 
cases even after delivery may retake possession of them, and 
hold them as a security for the unpaid price ; but he can- 
not sell them ; and so this detention may continue till the 
goods become valueless, when the creditor will have lost 
his security and the debtor his property ^. 

542. There are however cases in which this narrow Bum against 

Carvalho. 

conception of the law of security as applied to moveable 
property appears to be dropped without hesitation, and 
the widest possible validity is given to arrangements 
made by debtors for giving to creditors security for their 
claims. I do not know upon what distinction this change 
of view proceeds. Of course every variety of right may 
be created by agreement, but the difference in the agree- 
ment in some of these cases is very slight, and I suspect a 
good deal more depends on the inclination of the Court 

^ See the case of The Thames Iron Works Company against 
The Patent Derrick Company, Law Journal Reports, Chancery, 
vol. xxix. p. 714. 

^ If the remarks of such able and experienced lawyers as Mr. 
Justice Blackburn and Mr. Benjamin upon the rights of the unpaid 
vendor be considered, it will be apparent that my observations upon 
the unsatis^EKHiory condition of the English law are neither pre- 
sumptuous nor unfounded. See Blackburn on Sale, pp. 320 sqq.; 
Benjamin on Sale of Personal Property, book v. chap. iii. 

E 2 
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when determining the intention of the parties, than on the 
exact words. In the case before Lord Hatherley above 
referred to \ the debtor agreed with his creditor, who had 
already a lien or bare right of detention, that the pro- 
perty should hereafter be mortgaged for the claim with a 
power of sale. There the creditor was helpless. Yet in 
another case ', where there was nothing but a promise by 
the debtor to *hand over' to his creditor property of an 
amount equivalent to this debt, it was held by Lord Cotten- 
ham that this promise alone gave the creditor a right to 
have the property applied to liquidate and satisfy his debt. 
This is a decision which has been since frequently 
followed, and the incidents of the transaction, as well as 
the effect which was so readily given to it, are worthy of 
remark. In this case nothing was specified ; the promise 
related to * any property' in the hands of the debtor's 
correspondent abroad ; the nature and value of the property 
was wholly unknown ; the amount of the debt due was 
also wholly unknown, it being probable that the debt 
(which was not specified) had been partly paid ; the right 
was considered to be created by the promise to the creditor 
alone (the Lord Chancellor says so expressly in his judg- 
ment') before it had been even communicated to the 
debtor's correspondent. But what is most important is 
the result. The mere promise to transfer the goods to 
the hands of the creditor was considered to create, not 
merely a right to hold them until the debt was paid, but 
a right to apply them at once, and without any formality 

^ Supra, sect. 540. 

* This is the well-known case of Bum against Carvalho, reported in 
the fourth volume of Mylne and Craig's Beports, p. 690. The same 
case had previously been before a Court of Common Law, and an 
opposite view taken. See the report in Adolphus and Ellis, vol. i. 
p. 883. 

' See p. 703 of the report. 
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or delay, in satisfaction of the debt : the creditor, as soon 
as he got possession, which he did not do until after his 
debtor had become bankrupt, sold the goods without 
further notice or ceremony, charging all expenses in- 
curred upon his debtor. 

543. I do not at all sugffest that this decision was Compared 

. °° with other 

erroneous. Experience has shewn that the principle on decisions, 
which it proceeds is (commercially speaking) convenient, 
and there is no legal difficulty whatsoever in carrying it 
out. But there is certainly to my mind a difficulty in 
seeing so great a difference between the agreement in this 
case and that in the case before Lord Hatherley, as to lead 
to such totally different results. 

544. From this account of the English law of security 
it is apparent that no clear, consistent, and comprehensive 
statement of principles can be made with regard to it. At 
any rate this has never yet been done. On the other hand, no 
difficulty is found in preparing such a statement of the law 
of security either as it existed under the Roman Empire, 
or as it now exists in countries where the Roman law has 
been adopted with a real and comprehensive knowledge of 
what that law was, and the principles upon which it was 
based ^. I think therefore that there can be no escape 
from the conclusion that the faults of the English law are 
due, not to its connexion with the Roman law, but to the 
imperfect manner in which the Roman law has been 
understood. I have therefore, borrowing the result of the 

^ See for instance the Allgemeines Landrecht fiir die Preussischen 
Staaten, Part I. tit. 20. sections i and 2. This composition is not 
to be compared for clearness and precision with some portions of the 
more recent Allgemeine Deutsche Handelsgesetzbuch, yet it is in- 
comparably better than anything to be found in the English lan- 
guage : and although it is in many parts tediously minute, the 
subject of pledge only occupies forty-six octavo pages ; not as 
much as our annual Mutiny Act. 
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labours of others, given a pretty full statement of the 
Roman law, in which I think it will be seen that the 
principles recognised are not altogether different from the 
principles of our own law, hut they are fewer, simpler, and 
more consistently followed. 



^Si-s, 
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CHAPTER XV. 
Succession. 

545. There are few institutions of law which can be Origin of 

law of 

fully understood by considering them as they exist at any succession. 
one time, or in any one place. This is specially true of 
that head of law which is dealt with in this chapter, and 
I will therefore attempt to state how our present notions 
as to succession originated. 

546. T will first explaift* ffenerally what I mean by the Meaninsrof 

\ . . . r. . succesiiiou. 

term succession. Every member of society has an infinite 

variety of rights, and is Subject to an infinite variety of 

obligations. He has property in his own possession ; he has 

property in the possession of others ; the law has bound him 

to other persons, and has bound other persons to him ; he 

owes money to some, others owe money to him ; he has of 

his own accord entered into engagements of various kinds 

with various persons, and bound various persons to himself 

by contracts ; many of these obligations on either side 

remain unperformed. Thus a man carries about with him 

(so to speak) a vast mass or bundle of rights and obligations, 

which are attached to himself, in the sense that they are 

conceived as binding him or belonging to him. This mass 

or bundle of rights and obligations the Roman lawyers 

called a man^s jus. What becomes of these rights and 

obligations when the person dies to which they are 

attached 1 Do they also perish ? If not, on whom do 
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they devolve 1 That is cleterniined by the law which I am 
about to consider — the law of succession. 

547. It is frequently said that the law of succession 
rests entirely upon fictions : and this portion of the law 
has accordingly had to sustain the attacks upon that weak 
side which all institutions based upon fictions present. 
How far the statement that the law of succession is based 
upon fictions is true will appear, when we examine the 
conceptions from which it has been derived. 

548. The first main conception which underlies the 
modern law of wills cannot be seized without a little 
preliminary consideration of a term of the Civil Law, 
which contains the idea whence all our conceptions of 
succession originally sprang, though it has been to some 
extent departed from. I have already said that the 
problem to be solved is, what becomes of the rights and 
obligations which are attached to a person when that 
person dies ; and I have before ^ explained that these rights 
and obligations have been frequently conceived, not sepa- 
rately, but as a whole. And this mass or bundle of rights 
and obligations attaching to a man being conceived and 
dealt with as a whole, it has been natural to give to it 
a name. The name given to it by the Civil lawyers was 
juris universitas. Sir Henry Maine has thus explained 
this term " : — * A universitas juris is a collection of rights 
and duties united by the single circumstance of their 
having belonged at one time to some one person. It is as 
it were the legal clothing of some given individual. It is 
not formed by grouping together any rights and any 
duties. It can only be constituted by taking all the rights 
and all the duties of a particular person. The tie which 
so connects a number of rights of property, rights of way, 
rights to legacies, duties of specific performance, debts, 

* Supra, sect. 131. * Ancient Law, first ed., p. 178. 
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obligations to compensate wrongs — which so connects all 
these legal privileges and duties together as to constitute 
them a universitas juris, is the fact of their having at- 
tached to some individual capable of exercising them. 
Without this fact there is no university of rights and 
duties. The expression universitas juris is not classical, 
but for the notion jurisprudence is exclusively indebted to 
Eoman law ; nor is it at all difficult to seize. We must 
endeavour to collect under one conception the whole set 
of legal relations in which each one of us stands to the 
rest of the world. These, whatever be their character 
and composition, make up together a universitas juris ; 
and there is but little danger of mistake in forming the 
notion, if we are only careful to remember that duties 
enter into it quite as much as rights. Our duties may 
over-balance our rights. A man may owe more than 
he is worth, and therefore if a money value is set on 
his collective legal relations he may be what is called 
insolvent. But for all that the entire group of rights 
and duties which centres in him is not the less & juris 
universitas/ 

549. It has also already been intimated ^ that according Ownership 

. originally 

to the first notion of society, certainly according to the corporate, 
first Aryan notion, ownership was not individual, but 
corporate. Property belonged not to an individual, or a 
determinate set of individuals, but to an aggregate of 
indeterminate persons, such as a family or tribe. But 
such corporate ownership is just the case in which the 
difficulty about succession vanishes. The rights and obli- 
gations are in this case attached to the corporate body, 
and the existence of the corporate body to which the 
rights and obligations are attached is in no way affected by 
the death of the individual members of the corporation. 

* Supra, sect. 467. 
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Succession 550. Nor is this view of succession confined to those 

ownership, corporations which are composed of an aggregate of indi- 

vidiialis, such as a family, or a municipality, or a trading 

company. Precisely the same takes place where the 

corporation is represented by a single individual, or, as it 

is termed in English law, is a coi'poration sole ; such as 

the king, the parson of a parish, or the priest (ahebait) of a 

Hindoo idol. It is not the particular incumbent of the 

ofiice in whom the property is vested, and to whom the 

obligations attach ; it is the Crown, or the Church, or the 

Deity; or some abstraction of that kind, of which the 

king, the parson ^, or the shehait is only the representative. 

Transition 551. ^ Now once having seized the idea of a jit/ris 

to succession ... -, t, ,. • n i. 

to sole umversitas and oi a corporation, especially oi a coipora- 

tion sole, there need not be any difficulty about mastering 
the conception of succession. There is a reasonable 
probability that the idea of individual succession grew 
out of the idea of corporate succession, and, although the 
transition is considerable, there is no reason to suppose 
that it was a violent one, or that it was even perceived. 
The corporate ownership of the family no doubt con- 
tracted to the individual ownership of the father, not 
suddenly, but gradually : and so too with succession. 
The father had been the sole manager and representa- 
tive of the family whilst ownership was still corporate ; 
and whether one individual succeeded another as owner, or 
as manager, would not become apparent until long after 
rights of individual ownership had become well established 

^ So called because he is said vicem seu personam ecclesiae 
gerere. Coke upon Littleton, fol. 300; Blackstone, Commen- 
taries, vol. i. p. 384. 

^ I may here refer generally to Maine's Ancient Law, chap, vi, 
where the early history of testamentary succession is most ably 
and learnedly discussed. 
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and familiar. A change from corporate to individual 
succession, therefore, like the corresponding change from 
corporate to individual ownership, would produce no 
external change of itself; and one transition would pro- 
ceed as an unconscious development of the other. There 
was, it is true, a new question to be solved, but it is 
very likely that nobody asked it ; and no one even if it 
had been asked would have doubted about the answer. 
There was nothing to be done except to let things go on as 
before. The old head of the family being dead, the new 
heads of families would take his place ; whether as repre- 
sentatives only oi their respective families, or on their own 
behalf, would make no external difference. It was only 
after the notions of personal obligation and personal owner- 
ship had been fully established, that it would occur to 
any one to ask, how, when the person is dead, can the 
rights and obligations which were attached to his person 
continue? Then only would the continuation of his 
existence in the person of his heir come to be questioned ; 
and the doubt, if necessary, resolved by a fiction. 

552. It appears to me, however, at least open to ques- Continua- 
tion, whether the continuation of existence in the person of existence of 
the heir, which we now call a fiction, was not ia earlier times person of 

iieii' 

stated as a solemn physical truth. It is difficult otherwise 
to account for the broad and general terms in which this 
continuation is appealed to as a fact ; not only by Roman 
lawyers, but by lawyers of other countries. The Hindoo 
lawyers when discussing the rights of succession seem to 
assert the physical identity of father and son, and also of 
father and daughter quite as strongly; and, whenever 
they have to deal with a disputed question of succession, 
treat this identity as a self-evident truth. Thus Menu 
says : — * The son of a man is even as himself, and as the 
son is, such is the daughter. How, then, if he have 
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no son can any inherit but the daughter, who is closely 
united with his own soul '\ ' ^ Nay, even when dealing 
with the rights of a widow, the great contest as to her 
right of succession seems to have been settled by the obser- 
vation that * Of him whose wife is not deceased, half the 
body survives. How then should another take his property 
while half his person is alive ] ' '^ Similar strong expressions 
of complete physical identity also occur frequently in the 
Bible. The legend of Eve having been formed out of a rib 
taken from Adam ; the latter's exclamation on seeing her, 
* This is now bone of my bone, and flesh of my flesh ; ' and 
the frequent repetition ^ of the expressions by blood relations 
that they are to each other as bone of the bone and flesh 
of the flesh, even by those connected through females, are 
at least very remarkable. 

552 a. Continuation of the existence of the ancestor in 
the person of the heir is, it is true, not the only ground of 
inheritance recognised by the Hindoo lawyers of the 
Bengal school. The notion that spiritual benefits are con- 
ferred by the heir upon the ancestor enters largely into 
their conception of succession. This notion is based upon 
three assumptions : — (1) that the deceased is benefited 
by his wealth being expended on the performance of 
certain ceremonies ; (2) that it will be so expended ; 



^ Chap. ix. verse 130. 

^ Dayabhaga, chap. xi. Rect. i. verse 2. But the strongest passage 
of all, perhaps, is in the Mitacshara, chap. i. sect. 3. verse 10 : * The 
woman's property goes to her daughters because portions of her 
abound in her female children ; and the father's estate goes to his 
sons because portions of him abound in his male children.' 

' Genesis, chap. ii. verse 33 ; Td. chap. xxix. verse 1412 Samuel, 
chap. V. verse i ; Id. chap. xix. verses 12 and 13 ; Judges, chap. ix. 
verse 2 ; i Chronicles, chap. xi. verse i. In Genesis, chap. v. 
verse 4, it is said, ' He that shall come forth out of thine own bowels 
shall be thine heir.' 
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(3) that the extent of the benefit depends on the rela- 
tionship of the deceased to the person who performs the 
ceremonies. The last determines the order of succession. 
The second was, of course, only applicable to the scanty 
wealth men formerly used to leave behind them, and 
though the ceremonies are still performed somewhat 
lavishly, they do not absorb nearly all the accumulated 
property of the deceased. It is not improbable that the 
original practice was to apply all the available wealth of 
the family to the performance of family ceremonies and 
the perpetuation of family sacra ; and thus what was 
originally a mere family duty has become a profitable 
right. Though from a legal point of view it has now 
dwindled into a fiction, it was once real ; and it still 
supplies a not unjust rule of inheritance, based mainly 
upon propinquity and a preference of males to females ^. 

552 6. But in the Mitacshara, which is supposed to be 
older than the Dayabhaga, and is of far wider authority '^^ 
the right of succession is nowhere placed upon the ground 
of spiritual benefits conferred. The author of this treatise 
Tests his propositions for the most part upon the bare rule 
of propinquity ; and though he recognises the offering of 
funeral oblations as a distinctive mark of one class of 
relations {gotraja) and perhaps of others, he does not treat 
this as an essential condition. He has apparently heard of 
the notion but rejects it ; as well as the more general as- 
sumption that accumulated wealth can only be used for 
religious purposes '. This is probably the reason why the 
author of the Dayabhaga discusses and defends the doctrine 
of spiritual benefits at such great length. I may observe 

^ See Dayabhaga, chap. xi. sects. 5 and 6. 
' Colebrooke's Law of Inheritance, Preface, pp. iv. and xii. 
' See Mitacshara, chap. ii. sect. 3. verse 4, and sect. 5. verse i; 
and compare sect. i. verse 14, with the following verses 22, 23. 
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that the authors of both treatises consider the little that 
Menu says upon the subject favourable to their views ^. 

553. So far we have only dealt with the origin of the 
conception of intestate succession. But there exists also 
testamentary succession ; that is to say, succession in which 
the person to succeed is determined by a declaration of the 
will of the deceased person. This, Savigny * says, also rests 
upon a fiction ; the fiction being that the deceased person 
continues to act beyond the period of his own death. If 
the testamentary power was really due to such a strange 
fiction as tliis, to which no physical conception ever cor- 
responded, we could only wonder at it. By a metaphor 
it may be said that a man * being dead yet speaketh;' but 
the words of a dead man can hardly originate binding 
obligations. Nor do I know of any foundation for the 
statement that any such fiction was the origin of testa- 
mentary law '. All the testamentary power in the world 
can be traced either to the Eoman law or to distinct 
legislative enactment. But did the Eoman law know of 

^ See Menu, chap ix. verse i86 sqq., and compare verses io6 
and 142. See also Mitacshara, chap. ii. sect. 3. verses 3 and 4 ; and 
Dayabhaga, chap. xi. sect. 3. verse 6 sqq. 

' Syst. des heutigen Komischen Rechts, sect. 57. 

' It is perhaps in this way that the fiction is traced to the 
Boman law. It was said by Modestinus (Digest, Book zxxi. sect. 
36) that * a legacy is a gift left by will ; ' this in the Institutes (Book ii. 
tit. 20. sect, i) is changed into ' a legacy is a kind of gift left by a 
person deceased;' and this has been again transformed into *a will 
is a gift by a person deceased.' It has been pointed out by Wind- 
scheid (Lehrbuch des Pandekten-Bechts, sect. 623. note 2) that the 
word * gift' is not used in the passage of the Digest above quoted in 
its proper sense ; and both the etjrmology and history of legatum 
indicate a totally difierent origin. See Smith's Dictionary of An- 
tiquities, 8. V. Moreover the history of the Koman law shews that 
the formalities necessary to a transaction of gift were got rid of, 
not by the fiction that one of the parties to the transaction was 
a dead man, but by special exemption of this particular transaction 
from the ordinary rules. 
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any such fiction ? The authority for a Roman will was 
itself to be found, either in the express assent of a body 
having legislative powers, or in the broad and sweeping 
maxim legislatively declared in the Twelve Tables that 
every man might dispose of his property as he liked ^. 
The shifts and contrivances of Roman lawyers were, not to 
obtain the testamentary power, which they had got, but 
to get rid of the forms and restrictions which were imposed 
upon all alienations whatsoever, whether testamentary or 
inter vivos, and which in the case of testaments were felt 
to be peculiarly irksome. This was done by a variety of 
methods, but none of which, as far as I am aware, depend 
upon the fiction of enforcing obedience to a dead man's 
commands. It may be that this expression figuratively 
describes what actually takes place imder modem testa- 
mentary law : and there is also a vulgar notion that it is 
a sacred duty to yield implicit obedience to the wishes of the 
dead. It is further extremely probable that this notion, 
fostered, as no doubt it was, if not created by the Church, 
in some measure accounts for the great latitude sometimes 
allowed to testamentary dispositions. But this is not the 
authority on which testamentary disposition rests : nor is 
it the origin fi-om which it is historically derived. 

554. The law of succession as developed under the Law of sue- 

._.,..■,, ,, ,. cession in 

combined influence of Brahmmical law and the deci- India. 
Bions of English judges in India presents features of 
remarkable interest. Starting, apparently, from the same 
point as the law of Europe, namely, the corporate owner- 
ship of families, and conceiving, as I have already shewn, 
quite as strongly the physical unity of kindred, the ques- 
tion of succession presented even less difficulties to the 

^ Uti legamt super pecunia tutelave sime rd ita jus esto ; TJlpiani 
Fraginenta, tit. ii, 14. See Maine's Ancient Law, first ed., pp. 
201, 202. 
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early Hindoo lawyer than to his fellow-labourer in Europe. 
There is this broad distinction between the family-law of 
the East and of the West. From very early times, on 
the death of the head of a family at Eome each son be- 
came the head of a new family, and there were as many 
new families as the deceased left sons surviving him. But 
this was not the case in India in earlier times, and is not 
so even now. Throughout India, when the father dies, 
the family continues single and intact. If he were a 
sole owner, all his heirs become co-owners with each other, 
and so remain until a distinct act of separation takes place ; 
and (which is most important) the feeling is rather against 
than in favour of such a separation. If the father was 
himself a member of a joint family, all his descend- 
ants are so too ; the property before and after his death 
being held in common. Thus numerous changes in the 
membership of the family may take place, and even a new 
family may be founded without any external change what- 
ever. Individual rights exist, but it is only in case of 
collision between the members of the family, leading 
to a disruption, that the question as to individual rights 
arises ; and then it first becomes really important that 
the members are co-owners and not corporate owners. 
The change, therefore, from corporate ownership to indi- 
vidual ownership was a much more subtle one in India 
than at E^ome ; and though the rights of the individual 
members to their shares is clearly established in Bombay, 
Madras, and the southern portions of Bengal, there is one 
district ^ in which it may at least be said that, so long as 
the family remains joint, their rights are doubtful. This 
explains the curious place that the law of succession occu- 
pies under Hindoo law. We, in Europe, are accustomed 

^ This is the Mithila district of Bengal, where the law is in a 
very unsettled condition. 
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always to deal with the law of succession as connected 
with the rupture of the family by death ; the Hindoo 
lawyers deal with it as connected with the rupture of the 
family by partition. It might be said that there is in 
fact no Hindoo law of succession, but only a law of par- 
tition. The two great treatises which Colebrooke has 
translated, and which are commonly said to contain the 
Hindoo law of inheritance, really deal with a subject for 
which .the Sanscrit term is dayahhaga ; and this, as the 
authors of both treatises are most careful to explain, 
means, not inheritance, but the partition of wealth ^. 

555. It is not necessary for me to trace here the sue- Origin of 

succession 

sessive steps by which the Boman lawyers tardily arrived incorrectly 

1 • 1 Ml • 1 -I /. 1 . stated by 

at the notion that a will m the modem sense of the term Biackstone. 
could be made : that is to say, that a man could dispose 
of his property to whom he pleased, and in any way he 
pleased, by means of intentions formed in his lifetime, but 
which remained until his death both secret and revocable ^. 
It is however remarkable that towards the end of the 
last century the true history of succession, both intes- 
tate and testamentary, seems to have been almost wholly 
forgotten and ignored. Biackstone ', who was thoroughly 
acquainted with the ideas current in his day, speaks of 
succession as a contrivance which would naturally suggest 
itself at all times and in all coimtries to remedy the in- 
convenience which would occur, if (as he considers would 
otherwise be the case) the property of a deceased owner 
became vacant, and could be seized upon by the first 
comer: and he treats intestate succession as a supple- 

^ Dayabhaga, cbap. i. sects. 1-5 ; Mitacshara, chap. i. sects. 1-6. 

^ The reader is referred for this information to Maine's Ancient 
Law, chaps, vi, vii. 

^ Commentaries, vol. ii. pp. 10, 1 2, 489. It is, as usual, not easy 
to reconcile all that Biackstone says upon the subject. 

P 
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mentary contrivaDce in order to meet particular cases of 
neglect or disability on the pai*t of the deceased owner. 

556. This is, of course, mere idle speculation ; but it 
was the current view when Blackstone's treatise was pub- 
lished. Nor has it been without important practical con- 
sequences. When we began to administer the law in 
India, we did in fact come in contact with a people 
amongst whom true wills were as yet unknown ; but who, 
in spite of their usual strict adherence to their own laws, 
were by no means unwilling to acquire this important 
extension of the rights of the present generation. It is 
very curious now to read the arguments by which the 
testamentary right was supported and opposed. All 
through the discussion testamentary dispositions of pro- 
perty are treated as if they stood exactly upon the same 
grounds as gifts of property inter vivos; and the whole 
discussion turns upon the question, whether such aliena- 
tions are allowed. The distinction between a man 
alienating property by gift during his life, and disposing 
of it by gift after his death, seems to have been wholly 
ignored. The constant assertion is, that wills must be 
looked upon as gifts made in contemplation of death : 
quite forgetting to enquire whether gifts made in the 
way in which wills are generally made were valid by 
the Hindoo law, even if the greatest latitude of alienation 
were allowed to living persons. This defective reasoning 
could have deceived no one who had considered it from 
this point of view : and the real cause why it gained 
acceptance must have been the then inherent notion that 
wills were so natural an expedient, that the recognition of 
them was almost a matter of course, when the right of 
alienation was established. 

557. Many years later the validity of a Hindoo will 
was again questioned before the Privy Council. Wills 
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had then been in use in India upwards of seventy 
years, and had been expressly recognised by the legis- 
lature ^. Notwithstanding this, it appears to have been 
thought necessary, perhaps in order to disavow innova- 
tion, again to protest that a testamentary disposition 
did not differ in principle from an ordinary gift^. A 
pretence was even made of testing the validity of the gift 
in that particular case, by the analogy of the actual law 
of gifts. To a gift it was said there must be a living 
donee — ergo, a gift to a person unborn is invalid. Surely 
with equal force it might have been said, to a gift there 
must be a living donor — ergo, a gift by a dead man is 
void. If, again, as is there said, the law of wills is simply but wrongly. 
a development of the law of gifts, by carrying on the gift 
up to death, why is it that the donatio mortis catisd has 
been developed as a distinct transaction] and how have 
the formalities which are necessary to this form of dona- 
tion come to be dispensed with in wills 1 The whole 
law as to donationes mortis causd is based upon the 

^ Begulation 5. of i799» sections i, 2. 

" See the case reported in the Bengal Law Reports, vol. ix. 
p. 377. The passages to which I refer are at pages 397, 398. The 
Privy Council there describe a will as * a disposition of property to 
take effect upon the death of the donor ; ' and say that such a 
disposition 'though revocable in his lifetime is, until revocation, 
a continuous act of gift up to the moment of death and does 
then operate.* If I understand the reasoning rightly it is meant, not 
only that the act should be continuous until death, but that it must 
be continued until at least one moment after death ; and so Savigny 
evidently thought; supra, sect. 553. If this be not so, then a will 
is still a transaction inter vivos, and the difficulty about getting rid 
of the rules which regulate such transactions is not avoided. Of 
course making a will to be a gift by a deceased man was not necessary 
to the view the Privy Council were seeking to establish as to the 
limitations upon the testamentary power. In fact those limitations 
come out all the stronger the more we look at a will as a special 
transaction standing by itself. 

F 2 
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supposition that, generally, a mere one-sided declaration of 

intention by the owner of property, upon which nothing 

and diaad- is done, effects nothing. The donatio mortis eauad would 

vantageous- ... 

ly. be an impossible halting-place if the law of wills had been 

a development of the law of gifts, in the sense that one 
may be inferred logically from the other. 

558. Nor do I see, if wills are to be conceived as gifts 
by the deceased not made in his lifetime, how they can 
be defended against the imputation of absurdity. They 
can always then be attacked as Mirabeau attacked them. 
* There is as much difference,' he said, 'between what a 
man does during his life and what he does after death as 
between death and life. What is a testament ? It is the 
expression of the will of a man who has no longer any 
will, respecting property which is no longer his property : 
it is the action of a man no longer accountable for his 
actions to mankind ; it is an absurdity, and an absurdity 
ought not to have the force of law ^.' From the point of 
view taken these observations are unanswerable. The 
testamentary power carefully guarded and restrained may 
not be an absurdity; but it would be so if it were, as 
Mirabeau views it, and as Savigny and some English law- 
yers have represented it, nothing more than a dead man's 
expression of desire. The real answer to all such objec- 
tions is that, politically, the power of testamentary dispo- 
sition rests, like every other institution of law, on habit 
and convenience, backed by authority ; historically, it has 
grown, like other law, partly out of the expressly de- 
clared will of the supreme power, partly out of judicial 
decision, and partly out of custom. 



in England* 



Pucoession 559. Having now given some idea of the methods by 
which the problem of succession was originally solved, 

^ Bulwer*8 Historical Characters, vol. i. p. 1 14. 
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I proceed to consider the legal conceptions which it at 
present involves : and I will first deal with the succession 
to moveables. 

560. It is not necessary to attempt here a complete Obscurity of 
history of the English law of succession to moveables. English law. 
That history is involved in considerable obscurity, and is, 

in fact, the history of a very long and very severe contest. 
In this contest the Church took a very active part, and 
succeeded at one time in obtaining, together with some 
pecuniary advantage, considerable influence over the law 
applicable to succession, as well as some share in its ad- 
ministration. Hence the English law of succession in the 
case of moveables has been in a great measure based upon 
the Koman law, to which the Church generally adhered. 
And though the principles of this law have been freely 
modified by the temporal courts, which have long since re- 
established their exclusive jurisdiction in all points of real 
importance, it still remains the best way of considering 
the English law of succession to moveables to treat it as 
an offshoot of the Roman law. 

561. One of the salient principles of the Roman law Succession 

under Ro- 
of succession (as will be readily understood after the ob- man law 

servations I have made upon its origin) was, that the suc- 
cession dealt with was a univei*sal one. What passed 
directly from the deceased to his. heir or heirs was the 
whole aggregate of his rights and obligations. Every heir 
took either the whole or a share of that aggregate — a half, 
a third, a fourth, as, the case might be : and it was an ab- 
solute rule of Roman law that this devolution should be 
complete, immediate, and unconditional. No device could 
get rid of this rule, and every scheme for securing to par- 
ticular individuals particular portions of the property, or 
for carrying out particular wishes of the deceased, had to 
be framed with strict caution not to violate this principle. 
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Thus a legacy could not be given direct to the legatee, but 
the thing bequeathed went to the heir, from whom the 
legatee could claim it. So if a man desired that any 
portion of his property should be held and enjoyed in a 
special manner, he could not separate that portion from 
the common stock, but could only lay his heir under the 
obligation to carry out his wishes. 
Partly 80 562. This view is partly adhered to in the English 

the case of law. On the death of a person the whole of his moveable 
property passes en bloc to his executors if he die testate, 
to his administrators if he die intestate ; and the same 
persons are liable for the debts of the deceased. Indeed, 
under the English law, the principle has in one respect 
been somewhat unreasonably extended ; I ought perhaps 
to say, distorted. Even the blood relations of an intes- 
tate, or the universal legatee of a testate, do not, under 
the English law, take his property directly, but only in- 
directly through the executor or administrator. This can 
only have been because the Church thrust itself between 
the deceased person and his successors, and insisted upon 
treating the administration of the estate as in all cases 
dependent upon its own authority, exercised through the 
administrator or executor, as the case might be. Of course 
for this there was no authority in !Roman law. 
No partition 563. Under the English law there cannot even be a 
partition of the inheritance : the representatives, if there 
be several, cannot be made owners of shares, but must be 
together one single owner of the whole : whereas, under 
the Roman law, if there were several heirs, each was 
owner of his own share. There is a good reason why in 
this respect the Eoman law has not been followed. A 
separation of the inheritance must lead to difficulties 
about the administration of the estate, and we find that 
in countries which have adopted the Eoman law, the 
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testamentary heirs are frequently placed by the testator 
under the control of a single person. 

564. It follows, of course, from what has been now No privity 

between 

said, that between the heir, or the legatee, and the de- deceased 

, . . . and heir or 

ceased there is, under the English law, in the case of legatee of 

moveables, 
moveables, no privity whatsoever. At the death, neither 

the heir ^ nor the legatee has a right to claim any portion 
of the moveable estate ; they are not liable for anything ; 
they do not in any way succeed to the deceased. The 
whole of their right consists in this, — to call upon those 
who are administering the estate to proceed according to 
law. The nearest approach to an exception to this prin- 
ciple is in the case of the legacy of a specific thing ; if the 
executor appointed by the will have assented to a legacy 
of this description, the thing belongs at once to the legatee. 
In all other cases the only remedy is by a bill in Chan- 
cery for the administration of the estate. 

565. It was an immediate deduction from the Roman Liability of 

moveable 

idea of succession that the heirs, whether of a testate or estate to 
intestate person, were liable to pay all the debts and fulfil 
all the obligations of the deceased whom they represented. 
The succession being a universal one, there was no dis- 
tinction between the assertion of a claim and the submis- 
sion to a liability. Consequently, an heir might find 
himself in a very serious position; that he had more 
to pay than to receive ; that the claims on the estate 
were greater than the assets. Upon this ground he 
was allowed a reasonable time to reflect and decide, 

* I use the word *heir* to designate the person who is entitled 
beneficially to the moveable property of an intestate. As pointed 
out infra (sect. 570), there is in England, properly speaking, no 
hereditary succession to nioveable estate, but I am obliged to 
find some designation for the person who really gets the benefit 
of it. 
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whether or no he would accept the inheritance. Having 
once done so, he was personally hound by every obligation 
of the deceased which was not by its nature incapable of 
being transferred from one person to another. This led 
to great inconvenience; first, on account of the delay 
which took place whilst enquiries were being made, and 
secondly, on account of the frequency with which in- 
heritances of doubtful solvency were refused by the heirs. 
In order to avoid this inconvenience, what has been known 
as the * benefit of the inventory ' was introduced by a con- 
stitution of Justinian \ The provision was that, if in com- 
pliance with certain forms, and within a certain time, a 
complete inventory of the property of the deceased was 
made and filed in the proper office by the heir, and this 
property was kept entirely separate from the property of 
the heir himself, then the heir could claim exemption from 
liability for any claims of the deceased which the assets 
were insufficient to satisfy. The heir, however, had to 
give notice before he entered upon the property that he 
intended to claim this exemption; and he forfeited his 
protection, if he did not deal with the property honestly 
for the benefit of all parties concerned. This is, in sub- 
stance, the general law at the present day throughout the 
continent of Europe. 
Liability of 566. In England the liability to the debts of the 

oxecutorand _ , , ixj'iiii-'i 

administra- deceased person has got somewhat displaced from its 
' natural coincidence with the reception of the assets of the 
estate. The legatees and next of kin having no direct 
connection with the deceased, and not being his repre- 
sentatives, have nothing to do with his debts, the liability 
to which falls entirely on the intermediate functionary, 
the executor or administrator. Nor is the position of 
either of these identical with that of the Boman heir, 

' Cod. Just. Book vi. tit. 30. sect. 22. 
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although our law is clearly traceable to a Roman source ^. 
It seems that originally an inventory was required from 
the executor or administrator in every case before he was 
put in possession of the property ; and it was considered 
a matter of course that he got the * benefit of the inven- 
tory/ without the necessity of his putting in any special 
claim to it. But gradually the practice of putting in an 
inventory fell into disuse, or dwindled into a mere form y 
whereas the benefit which had originally been conditional 
upon the faithful performance of this duty was neverthe- 
less retained ^. So that without furnishing any inventory 
at all, executors and administrators are now exempt from 
all personal liability except for the due administration 
of the estate : and they only become personally liable if 
they violate or neglect their duty, and are guilty of what 
is called a devastavit, or * wasting the assets/ in which case 
they must answer out of their own pocket ; not however 
even then for the whole claim, but for what they had, 
or might have had of the property of the deceased'. 

567. Another essential principle of the Roman law, Under Bo- 
likewise dependent upon the idea of personal succession, consent of 
was, that there was no interval or breach at the death of sarytosuc- 

cession * 

the deceased, but the heirs at once stepped into his shoes. 
It was the same idea as is expressed in our maxim that 
* the king never dies.' On the other hand, however, the 

* Williams on Executors, sixth ed., p. 912; compare Erskine's 
Institutes of the Laws of Scotland, Book iii. tit. 9. sect. 41. 

^ There has however always been a tendency, and it is just now 
perhaps a growing one, to treat the * estate* itself as liable to the 
debts ; making the estate a sort of juristical person ; and it would 
not be difficult to bring our law into this view. Recently where a 
testator died having an interest in an uncompleted contract. Sir 
William James spoke of his estate as being * a co-contractor* in the 
business. Law Reports, Chancery Appeals, vol. ix. p. 343. 

^ Williams on Executors, sixth ed., p. 658. 
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consent of the heir was necessary to the vesting of the 
inheritance : until the inheritance had been accepted it 
did not belong to the heir. There was, therefore, a con- 
flict between the theory and the fact : there was a space 
of time, very often a considerable one, during which, what- 
ever the theory might be, the inheritance did in fact belong 
but his title to no one. This difficulty was partly got over by the doc- 
trine of * relation back,' as it is called : that is to say, the 
heir, though he was not really heir before he accepted, yet, 
when he accepted, was treated exactly as if he had succeeded 
immediately on the death of the owner. Still the difficulty 
remained, that in the interval the inheritance was vacant, 
which might give rise to practical inconveniences which 
no fiction could remedy. The common method of meeting 
this difficulty was by the appointment of a person for the 
intermediate custody and management of the property. 
Acceptance 568. The state of the English law upon this matter 
also neces- is somewhat peculiar. "We frequently find it laid down 
positively, that an executor derives his title directly from 
the will ; that the property vests in him from the moment 
of the testator's death ; and that the probate is only evi- 
dence of title, and not the title itself. That to some ex- 
tent, however, this statement is not the assertion of an actual 
fact, but of a legal fiction, is evident, I think, from the fol- 
lowing considerations : — It is perfectly true that an executor 
derives his title directly from the will in this sense, that 
the inheritance passes immediately to the executor from 
the testator, and not, as in the case of an administrator or 
a legatee, thi'ough another person. It is also true that 
the only use of probate is to satisfy a rule of evidence, and 
that the grant of probate confers no right whatever. But 
still the property does not, in fact, vest in the executor at 
the moment of death. As, under the Roman law, it does 
not vest until some act has been done, which is equivalent 
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to an acceptance of the inheritance, and the commonest 
mode of acceptance is the application for probate, though 
any intermeddling with the estate is sufficient for that 
purpose. 

569. If this were not the correct view of the position His title also 
of an executor, another position taken by English lawyers 
would be wholly unintelligible. The same authors who 
tell us that the inheritance vests in the executor at the 
moment of death, speak of the relation back of the title 
of the executor from probate to the death of the testator \ 
The only possible explanation which I can conceive of this 
language is, that when the executor, by applying for pro- 
bate, unequivocally accepts the inheritance, the inheritance 
is then assumed to have vested in him at the death of the 
testator. If it had already really vested in him, then 
there could be no relation back at all. So also the dis- 
tinction that, if the first executor die after proving the 
will, the inheritance passes on to his executor, but if he 
die without having proved the will, it passes to the ordi- 
nary who must grant administration, seems to me only 
capable of explanation upon the assumption, that the in- 
heritance had never vested in the executor who had not 
expressed his assent by applying for probate. It may be 
that this assumption was not always quite correct, as Lord 
Holt pointed out ^ ; but the only error would be one of 
fact, in disregarding all other acceptance than that by 
application for probate. The principle of law upon which 
the ordinary acted in granting administration, namely, 
that the inheritance had never vested in the executor 
who had not accepted, was correct, and has always been 

^ Broom's Commentaries, first ed., p. 6i6. See also the language 
of Lord Denman, Adolphus and Ellis' Keports, vol. x. p. 212. 

^ Salk eld's Reports, vol. i. p. 308; Williams on Executors, 
pp. 245, 282. 
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Ordinary, 
how con- 
trolled. 



acknowledged. It is also upon the same principle that 
if an executor renounce, and administration be granted, 
no assent or assignment by the renouncing executor is 
necessary. 

570. The relationship between the deceased person 
and his executor is wholly different from that of the 
deceased person and his administrator. The executor is 
the heir of the deceased; the inheritance passes to him 
directly ; and he represents the deceased. Strange as it 
may seem, yet it is true that, in contemplation of our law, 
a person who dies intestate has (strictly speaking) no 
heirs of his moveable property. Down to the year 1857 
his property passed to an ecclesiastical functionary called 
the ordinary : now it passes to the Judge of the Court of 
Probate ^. There is no necessity to enter here into the 
enquiry how the extraordinary view came to be taken, 
that the property of all deceased persons vested in the 
ordinary; especially in a country not always prone to 
submit to ecclesiastical authority. It no doubt had its 
advantages. In all probability, no other person would 
have shewn any respect whatever for the rights of others, 
which the ordinaries always did to some extent ; though 
it was not without considerable resistance that, what we 
should call the obvious rights of the kindred of the 
deceased and of claimants upon the estate, were fully 
recognised. 

571. The English law has, however, been brought 
round to a reasonable condition, not by altogether ex- 
punging the idea that an intestate person leaves no heirs, 
but by controlling the ordinary. The 13 Edward I, 
statute I, c. 19, directed the ordinary to pay the debts 
of the deceased, which plain duty it appears that the 



* 21 and 22 Vict. chap. xcv. sect. 19. 
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Church was disposed to neglect. But the most important 
changes were introduced by the 31 Edward III, statute 
I, c. II. Prior to that statute it had been customary 
for the ordinary to appoint oiSicers of his own to ad- 
minister the property of the deceased. The person so 
appointed was a mere agent of the ordinary, subject to 
the usual rules of agency ; and of course possessing only 
such powers as the ordinary chose to give him. The 
statute of Edward III, however, contained three very / 

important provitions : (i) it compelled the ordinary to 
depute, not any person he chose, but the nearest of kin 
to administer the estate ; (2) it gave to the persons so 
deputed the same right as executors have to sue in their 
own names to recover debts due to the deceased, which 
right, strange to say, the ordinary never had; (3) it 
made the persons so deputed liable to be sued in their 
names for the debts of the deceased. 

572. This statute was also interpreted to imply, though Propeity " 
it is not expressly so said, that the property of the de- ii?^^^! 
ceased became vested in the administrator in the same ^"^^* 
way as in the executor ; and it would have been also a 
legitimate inference, as well as one which would greatly 
have simplified the law, if, having so far assimilated the 
position of an executor to that of an administrator, it 
had been further held that the administrator, like the 
executor, directly represented the deceased, and that his 
title commenced from the moment of the intestate person's 
death. This, however, was not done. The adminis- But he is 
trator was still looked upon as only an * officer of the the agent of 
ordinary^,' though in what sense he could still be so called ®° ^* 
it is difficult to say : for the ordinary had no control, or 

^ Blackstone's Commentaries, vol. ii. p. 496 ; Williams on Execu- 
tors, sixth ed., p. 388. The view is absolutely erroneous. If he 
were only an agent how could he be the owner of the property ? 
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next to none, over his appointment ; and Ee held rights 
which the ordinary was unable to confer. Nevertheless, 
the doctrine is still adhered to that administrators derive 
their title solely from the grant of the administration to 
them by the ordinary : although, to remedy glaring injus- 
tice, administrators are sometimes dealt with in special 
cases as if their title also related back to the death of the 
deceased. 
Administra- 573. The result of the statute of Edward III being 
took tSe^ to give the inheritance entirely to the administrator, and 
self. no liabilities being imposed upon him except to pay the 

debts of the deceased, the right to the grant of adminis- 
tration in a solvent estate was one of very great value ; 
for the person who, as next of kin, was entitled to the 
administration under the statute took for his own benefit 
the whole of the surplus proceeds of the estate *. This was 
certainly an unsatisfactory result. Prior to the statute, 
when the estate was administered by the Church, the 
widow and children had always in practice, if not by 
absolute right, got each their pars rationahilis, a half 
or a third according to circumstances^. Now all went 
to a single relative, and those for whom it was a duty 
Origin of to provide would thus frequently be left penniless. The 
tionof Church, which had always fought strenuously for the 
rights of the widow and children, and had succeeded 
in establishing their rights to some extent, naturally 
enough made an attempt to prevent this disastrous result 
of the statute. The ordinaries began to take bonds from 
administrators as to how they would administer the 
estate, by which bonds a provision for the widow and 
the children was secured. This, however, the Courts of 

* Williams on Executors, sixth ed., p. 1372. 
^ Williams on Executors, sixth ed., p. 387 ; Maine, Ancient Law, 
first ed., p. 244. 
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Common Law prohibited as a usurpation, as it probably 
was\ 

574. But at length the Statute of Distributions ^ sane- statute of 
tioned the practice, and even made it compulsory on tions. 
the ordinary, in every case, to take a bond from the ad- 
ministrator to exhibit an account to the ordinary shewing 

the surplus (if any) after the assets were collected and 
debts paid ; which surplus the ordinary was directed to 
distribute amongst the next of kin, according to the rules 
therein laid down. 

575. Considering the pretensions which the Church had Weakness of 
successfully put forward, and the language of the various siastical 
statutes, in which those pretensions, whilst they are modi- 
fied, are still recognised to a considerable extent, it would 

seem to have been almost inevitable that all matters con- 
nected with the administration of the moveable property of 
deceased persons, both testamentary and intestate, would 
fall into the hands of the Ecclesiastical Court. But this 
has not been the case. The Court of Queen's Bench has 
always prohibited the Ecclesiastical Courts, whenever any 
attempt was made by the latter openly to exercise 
functions which were not merely ministerial. These pro- 
hibitions would scarcely, however, have been effectual had 
it not been for the fatal defect in the procedure of the 
Ecclesiastical Courts, that they had no process by which to 
enforce their judgments^. They had possessed such a 
process, and a very formidable one it was at one time, 
being nothing less than excommunication. They possess 
in name the power of excommunication still ; but it is a 
threat, and a threat only ; and as a threat it has lost 

^ Williams on Executors, sixth ed., p. 1372 ; Blackstone's Com- 
mentaries, vol. ii. p. 515. 

^22 and 23 Charles II, chap. x. 

' Blackstone's Commentaries, vol. iii. pp. 101, 102. 



80 'Chofpter XV, [576- 

nearly all its terrors. It is true, as Blackstone says, that 
to prevent these courts falling completely into contempt 
the common law lent a supporting hand to their otherwise 
tottering authority. It would, however, be perhaps more 
correct to say that they were handed over to the tender 
mercies of a jealous rival, who only assisted them at the 
price of their complete submission. 
Succession 576. I now pass to the consideration of the law of 
able pro- Succession to immoveable property, and we find the change 

of ideas to be very great indeed, 
entirely dis- 577. The law of Encfland has not only drawn the 

tinct from ... . , , 

succession to distinction between moveable and immoveable property 
differently from other countries in Europe, but it has 
made that distinction wider. In no other country do 
we find two perfectly distinct bodies of law governing 
the succession to the two different sorts of property. 
This is, however, the case in England. In considering the 
law of succession to immoveable property we must begin 
entirely de novo; not a word that is said about the suc- 
cession to moveable property'is applicable to immoveable 
property, and vice versd. The whole conception is different 
from beginning to end. 
Testamen- 578. Moreover, whilst we are far from being able to 
tionsofSnd trace the law of succession in the case of moveables with 

formerly not •■ i j • -j • ^i ^ • ri -x 

allowed. clearness and continuity, m the case of immoveables its 
history is buried in the deepest obscurity. A few isolated 
conclusions is all that has been arrived at by enquirers. 
*The primitive German or allodial property,' says Sir 
Henry Maine, * is strictly reserved to the kindred ; not 
only is it incapable of being disposed of by testament but 
it is scarcely capable of being alienated by conveyance 
inter vivos ^ J All property, however, even all landed 

^ Ancient Law, first ed., p. 198. Bluhnie (Encyclopadie, sect. 
513) quotes this curious old German rhyme : — 
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property, was not allodial ; and to property not allodial 
the same strictness did not extend; and there are also 
indications that the rules applicable to non-allodial land 
were gradually extended to all lands. These rules were 
the result of successive importations from the Roman law 
which, combined with certain barbarian ideas, formed the 
feudal system ^. Out of this emerged the law of landed 
property, the actual state of which in England at any one 
time cannot be described for any period earlier than the 
time of Henry II. At about that time it may be said to 
have become settled law, that all land descended to the 
eldest son ; and to the son of the eldest son, if the eldest 
son died in the lifetime of his father ; that in default of 
direct descendants collaterals came in, and their represen- 
tatives ] that during his lifetime the owner might dispose 
in some cases of his purchased lands, and a portion (not 
the whole) of those which came to him by descent ; but he 
had no power to dispose of lands by will ^. 

579. Testamentary dispositions of landed property, like introduc- 
80 many other considerable alterations in our law, were 
introduced by the invention of uses. I do not propose 
here to trace the history of that invention further than to 
point out that its origin is not (as has been supposed) to be 
found in the Eoman law, either in {hQ fideicommissum, 
or, as the name might seem to indicate, in the usus. I 
have elsewhere ^ shewn what the Roman usus really was, 
and that it had nothing to do with equity. The fdd- 



*Wer seelig will sterben, 
Scball laten vererben 
Syn AUodi Gut 
Ant' nachst gesippt Blut.* 
^ Maine^s Ancient Law, first ed., p. 296. 
* Reeves* History of the English Law, chap. ii. 
' Supra, sect. 305, 393. 

G 
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commissum was, it is true, in a certain sense an equitable 

obligation, but it did not produce what English lawj^ers 

call a use, or trust estate. The person upon whom the 

fiduciary relation was imposed was not bound, like an 

English trustee, to hold the thing for the use or benefit 

of another ; on the contrary, he was bound to hand over 

the thing itself ; from which time he lost all control over 

it, and it belonged absolutely to the person for whose 

benefit it was originally intended. In all systems of law 

fiduciary relations are well known and understood ; other 

systems of law also exhibit the peculiarity of a special set 

of rules applicable to such relations. But the relation of 

trustee and cestviique trust as understood in the English 

Courts of Chancery is unknown in any other system in the 

world, except where we have introduced it, namely, in 

America, the English Colonies, and perhaps in India. 

Devise of 580. However, anomalous as it was, the use as an 

the use. 

equitable right distinct from the land was successfully 

established ; and moreover it was assumed, though, as far 
as I can see, there is nothing to warrant the assumption, 
that this was an interest with which only the Court of 
Chancery, and not the Courts of Common Law, could 
deal ; and further, that in dealing with it the Courts of 
Chancery were not bound by the ordinary rules relating to 
landed property. Of course this easily led to the con- 
trivance by which the right of testamentary disposition 
over land was substantially exercised. The land was 
conveyed to what was called a feoffee to uses ; who at 
common law was the absolute owner. The uses were 
then declared in a will, and the Court of Chancery com- 
pelled the feoffee to carry out the intention. The statute 
of Henry VII, though unsuccessful as an attempt to put 
an end to uses, was considered to have put a stop to 
this mode of disposition ; but almost immediately after- 
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wards an express enactment conferred an absolute right 
of alienation, both testamentary and inter vivos, upon 
all owners of land, with exceptions which have since become 
insignificant. 

581. This being the origin of wills, and the statute ^ Snd^'ted 
which created them so treating them, they were very as a species 
naturally looked upon only as one form of alienation ; and ance. 

in fact wills have generally been considered in the Engligh 
law merely as a species of conveyance ; differing from an 
ordinary conveyance only in the solemnities which accom- 
pany their execution, and in some minor rules of con- 
struction which the nature of the transaction suggests. 
It must not be supposed, however, that there is here any 
fiction about carrying out the wishes of a dead man. The 
statute has provided that a gift, secret, revocable, condi- 
tional, and unticcompanied by all the necessary forms of a 
transfer inter vivos, shall be valid ; ^nd this, though con- 
trary to general principles, of course the legislature was 
perfectly competent to do ^. 

582. In the case of land the degrees of consanguinity intestate 
are calculated according to the rules, not of the Roman, to land, 
or as it is usually called the Civil Law as in succession to 



* 32 Henry VIII, chap. i. 

' I have no doubt, however, that many persons still find any 
fiction acceptable which will disguise the legislative origin of rights 
of succession : I suppose because legislation on this subject appears 
to trench upon the sacred principle of non-interference with rights 
over property. I do not imagine that eminent lawyers would be 
seriously embarrassed by such scruples, but they sometimes feign a 
respect for them in argument, as in the case mentioned above (supra, 
sect. 557). And quite recently a very learned Judge delivering judg- 
ment in the House of Lords, supported his conclusions by the very 
curious suggestion that the Statute of Distributions was nothing more 
than the making of a will by the legislature for the intestate. Law 
Reports, Eng. and Ir., App., vol. vii. p. 66. 

Q 2 
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moveables, but according to the rules of the Canon Law ^ ; 
of which peculiarity I have never yet seen any explanation. 
The diflference between the two modes of computation is 
that whilst the Homan or Civil Law counts the number of 
degrees in both lines from the deceased person through the 
common ancestor to the heir, the Canon Law counts the 
degrees in one line only from the common ancestor to the 
deceased, or to the heir, whichever is furthest off. For 
instance, my first cousin is related to me in the fourth 
degree under the Boman or Civil Law, but in the second 
degree under the Canon Law. The other two peculiarities, 
namely, the entire exclusion of the ascending line and of 
the brothers of the half-blood, have both been removed by 
statute ^. The difference in the mode of calculating the 
degrees however still remains. 
Liability of 583. Nothing marks more clearly the wide difference 
land to debts between the ideas of succession as applied to moveables and 

of ancestor, 

as appUed to immovables than the differcDces in the law as 
to the liability of heirs for the debts of the deceased. The 
strict notions of personal representation and continuance 
which are involved in the conception of succession carried 
this liability to the very utmost, making the heir in some 
cases even personally liable for the debts of the deceased. 
This, as we know, our own law has modified when apply- 
ing the conception of succession to moveable estate, and 
the modification is just and reasonable. This conception 
of succession and strict personal representation has never 
been applied by us to immoveable property. Still it is 
difficult to account for the views which English lawyers at 
one time seem to have entertained as to the liability of 
those who have inherited land. It has indeed been said 
that in very ancient times the heir of land was liable 

^ Blackstone, Commentaries, vol. ii. p. 206. 
' 3 and 4 William IV, chap. 106. 
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for the unpaid debts of his ancestor, and that the narrower 
rule which we find laid down by Britton in the time of 
Edward I, that the heir of land was liable if the deceased 
had specially bound him by the deed under which the debt 
was due, was a restriction due to feudalism ^. This seems, 
however, to be mere conjecture, and no feudal reason can 
be assigned for the exception made in favour of debtors, 
when the heir was specially bound. It must be remem- 
bered, moreover, that in the period which immediately 
preceded the reign of Edward I, lands were not available 
even to the creditors of a living man at all ; and T should 
rather be disposed to consider the rule laid down by 
Britton as a construction of the statute of Edward I ^ in 
favour of creditors, than a restriction on their rights. 

584. Consistently with the idea that a devise by will ^^^^ 
under the statute was an alienation of the land, it was held 

that the creditors of the testator had no claim against the 
devisee. 

585. Gradually, though very slowly, the principle has 
been established by express legislative provision that the 
heir is liable for the debts of the deceased, whether he 
takes under a will or by intestacy. 

^ Williams on Real Property, seventh ed., p. 74. 
^13 Edward I, stat. i, chap. xix. 
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Administrator, agent of ordinary, 

574. 

— property vests in, 579. 

Alienation of land, formerly pro- 
hibited, 467. 

— what consent necessary to, 468. 

— public policy favours, 469. 

— private persons oppose, 469. 
Allodial property, inalienability of, 

578. 
Ancestor, and heir, physical identity 

of. 553. 

— spiritual benefits conferred on, 

by heir, 552 a, 

— diversity of opinion in Hindoo 

schools, 552 6. 

Ancestor and heir, no privity be- 
tween, as to moveable estate, 
. 564. 

Animals, ferae naturae, right of 
capture of, 466. 

Attachment, 521. 

Blackstone, his erroneous notion as 
to transfer of ownership, 465. 

— ignorant of history of law of 

succession, 555. 

Cessio in jure, transfer by, 468. 
Chancery law of security, 535, 542. 

— might be extended, 538. 



Contraot, oldest Roman forms of, 

500. 
Corporate ownership, succession to, 

549. 550. 

— all ownership was originally, 467, 

549- 
Corporation sole, idea of, 550. 

Creditor, and debtor, meaning of 

terms, 495. 

— in possession of pledge, duties of, 

517- 

— power of sale how executed by, 

519* 537- 

Dayabhaga, meaning of term, 554. 
Debtor, and creditor, meaning of 

terms, 496. 
Debts, may be pledged, 512. 

— liability of moveable estate to, 

565. 
Delivery, why necessary to transfer 

of ownership, 474. 

— why not always now, 474. 

— error of Heineccius as to, 474. 

— error of Mr. Sergeant Manning 

as to, 474. 

— rules of continental law as to, 

476. 

— still of great importance, 477. 
Devisees of land, liability of, to 

debts, 584. 
Distributions, Statute of, 574. 
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Easements may be pledged, 51a. 
Ecclesiastical Courts, weakness of, 

575. 
Executor, acceptance of, how far 

necessary, 568. 

Ferae naturae, animals, right of 

capture of, 466. 
Fictions, how far law of succession 

based on, 548. 
•— of continuation of existence of 

ancestor, 552 sqq. 

— of will being a g^ to heir, 553 

sqq., 581. 
Fideicommissum, not a use, 578. 
Fiducia, 502: 
^- like an English mortgage, 503. 

— useful form of security, 503. 

— not always applicable, 504. 

— defects of the proceeding, 505. 

— only gave personal security, 505. 

— power of sale extended to it, 

611. 
Foreclosure, abolished in the Koman 

law, 511. 

Free tenants, cultivation by, 506. 

French Code, rule of, as to delivery, 

476. 477. 

General security, 523. 

Germany, rule in, as to delivery. 

47o» 477- 
Gift, difference between will and, 

553 sqq., 556. 
Greek origin of hypotheca, 509. 

Heir, and ancestor, no privity be- 
tween, as to moveable estate, 

564. 

— acceptance of, how far neces- 

sary, 567. 

— none to moveable estate of intes- 

tate, 570. 
H^irs of land, liability of, to debts, 

583. 
Hindoo law of succession, 552 sqq. 

— continuation of ancestor's exist- 

ence, 552 sqq. 

— treats succession under partition, 

554. 



Hindoo law, origin of intestate suc- 
cession under, 554. 
Hypotheca, origin of, 507. 

— its agricultural character, 508. 

— came from Greece, 509. 

— identified with pigrnis, 509. 

— only gave a personal security, 

510. 

Immoveable property, succession to, 

576. See Succession. 
Immoveables, pledge of, 536 sqq. 

See Mortgage. 

— alienation of, 467, See Land. 
Indian law of registration, peculiar, 

493» 493- 
Insecurity, of obligations, 494. 

Insinuation, 478. 

Interest, profits in lieu of, 517. 

Intestate succession, origin of, 551 

sqq. 

— under Hindoo law, 554. 

— to moveables, peculiarity of, 570. 

— to land, 582. 

— rules of canon and civil law, 

583. 

Invecta et illata, giving of, in se- 
curity, 507. 

Inventory, benefit of, 565. 

Involuntary transfer of ownership, 
460. 

Involuntary pledge, 531. 

Italian Code, rule of^ as to delivery, 
476. 

Judge Ordinary, moveables of intes- 
tate go to, 370^ 
Jure, cessio in, transfer by, 468. 
Jus, 546. 

Land, originally not alienable, 467. 

— right of alienation gradually ex- 

tended, 467, 469. 

— alienation of, consent necessary 

to, 468. 

— will of, see Succession. 

— pledge of, 536 sqq. See Mort- 

gage. V 

— intestate succession to, 582. 
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Land, liability of heirs and devisees 
of, to debts, 583, 584. 

Landlord and tenant, necessity for 
security between, 506. 

Latifiindia, introduction of, led to 
change in security, 506. 

Legacy, sometimes said to be a gift, 
553 note. 

Lex Commissoria, abolished, 511. 

Lien and pledge, distinction be- 
tween, 530. 

Lord Kenyon, defeated Lord Mans- 
field's attempt to improve com- 
mon law of security, 539. 

Maine, Sir Henry, his remarks upon 
occupancy, 465. 

— his explanation of juris univer- 

8it<is, 548. 

Mancipatio, transfer by, 468. 

Mansfield, Lord, his attempt to im- 
prove common law of security, 

539- 

— defeated by Lord Kenyon, 539. 

Mirabeau, his attack on testamen- 
tary succession, 558. 
Mortgage, similarity of, to Jiduda, 

504- 

— nature of, at common law, 536. 

— in Chancery, 537. 
Mortgagee, can always sell, 537. 
Moveables, transfer of, 488. 

— holder of security on, cannot 

always sell, 540. 

— inconvenience of this, 541. 

— extended notions of security upon, 

542. 

— succession to, 560. See Succes- 

sion. 

— no heir of an intestate, as to, 

570. 

Next of kin, how claim of, estab- 
lished, 571, 573 sqq. 

Nexum, 500. 

Notarial transactions, presumption 
in favour of, 480. 

Notary, 480. 

Notice, purchasers how afiected by, 
487. 



Notice, cannot be accurately defined, 
487. 

— before exercising power of sale, 

619. 

— of when and where sale is to be 

held, 519. 

Obligations, insecurity of, 494. 
Occupancy, relation between, and 
ownership, 464. 

— acquisition by, now rare, 466. 

— capture of wild animals, not 

simple right of, 466. 
Ordinary, moveables of intestate, 
go to, 570. 

— administrator agent of, 572. 
Ownership, not altered by pledge, 

S16. 

— was originally corporate, 467, 

549- 

— transfer of, 460 sqq. 

— relation between, and occupancy, 

465. 

— transfer of, not a contract, 470. 

— necessary that it should be 

known, 471. 

— publicity how secured, 473, 478. 

— delivery why necessary, 474. 
- — why not always now, 476. 

— still of great importance, 477. 

Personal security, 501. 
Physical identity of heir and an- 
cestor, 552. 
Pignus, 504. 

— defects of the proceeding, 505. 

— only gave personal security, 505. 

— and hypotheca, identity of, 509. 
Pledge, see Security. 

— registration of, 478, 479. 

— does not alter ownership, 516. 

— voluntary and involuntary, 521. 

— how extinguished, 524. 

— priority of, 526. 

— and lien, distinction between, 

530- 
Pledgee, could pledge over, 513. 

— rights of, 516, 517. 

— rights of, subsequent, 528. 

— unauthorised sale by, 531. 

H 
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Power of sale, 510. 

— origin of it, 510. 

— gave real security, 510, 534. 

— extended to fiducia, 511. 

— its great importance, 512. 

— exercise of, by creditor, 519. 

— when it exists in English law, 

550. 

— does not operate on interest of 

debtor, 534. 

— of mortgagee, 537. 

— how to be exercised, 538. 

— on security of land, always exists, 

537. 

— not on security of moveables, 

540- 

— inconvenience of not having, 541. 

Praedia, 510. 

Priority among pledgees, 536. 

Profits of pledge belong to pledgor, 

517- 
Public acts, what are, 480. 

Publicity of transfer of ownership, 
how secured, 473, 478. 

Purchase, did not always extinguish 
pledge, 525. 

Purchasers, how protected by title- 
deeds, 485. 

— how affected by notice, 487. 



Real right, pledgee always has, 532. 

— does not depend on his power of 

sale, 533. 
Real security, 501. 

— is given by power of sale, 510, 

534- 
Redemption, subsequent pledgee's 

right of, 528. 

Registration, 478 sqq. 

— in England a failure, 483. 

— not in Ireland, 483. 

— necessary to transfer of move- 

ables, 488. 

— rules of, distinguished from rules 

of proof, 491. 

— Indian law confounds them, 492. 

— peculiarities of Indian law of, 

492» 493. 
Res nullius, acquisition of, rare, 

466. 



Roman law, imperfect knowledge 

of, in England, 498. 
— of succession, not founded on a 

fiction, 553. 



Sale, pledgee's power of, see Power 
of Sale. 

Salvius, first recognised agreements 
for security, 507. 

Savigny, his statement that testa- 
mentary succession founded on 
a fiction, 553. 

Security, see Pledge. 

— meaning of term, 496. 

— English law of, derived from 

Roman, 497. 

— not from best sources, 498. 

— Story's knowledge of Roman law 

of, 498. 

— statement of Roman law of, 500 

sqq. 

— how effected by neocum and 

sponsiOf 500. 

— personal, 501. 

— real, 501. 

— not always extinguished by 

sale, 525. 

— by simple agreement, introduc- 

tion of, 507. 

— only one kind of, under Roman 

law, 522. 

— may be given for any obligation, 

514. 

— English law of, 529 sqq. 

— English law of, backward condi- 

tion of, in Courts of Common 
Law, 530. 

— unauthorised sale by holder of, 

531- 

— English law of, better dealt with 

in Courts of Chancery, 535. 

Slaves, cultivation by, 506. 

Specific property of pledgee, mean- 
ing of, 531. 

Sponsio, 500. 

Story, his knowledge of Roman 
law, 498. 

— his error as to Roman law of 

security, 505. 
Succession, 545 sqq. 
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Succession, meaning of the term, 

546. 

— how far based on fictions, 547. 

— to corporate ownership, 550. 

— to sole ownership, 551. 

— notion of continuation of per- 

sonal existence, 532. 

— testamentary, not founded on a 

fiction, 553 sqq., 581. 

— to moveables, 559 sqq. 

— how far universal, 562. 

— no privity between heir and 

ancestor, 564. 

— liability to debts, 565. 

— benefit of the inventory, 565 

sqq. 

— to immoveable property, 576. 
testamentary, formerly un- 
known, 578. 

— intestate to land, 582. See In- 

testate Succession. 

Tacking, how far recognised by 

Roman law, 518. 
Tenant, necessity for security by, 

506. 

— nature of security given by, 507. 
Testamentary succession, not based 

on a fiction, 553 sqq. 

— in India, 554, 557. 

— = error in supposing it to be a 
gift, 557 sqq. 

— Blackstone ignorant of history 

of. ."^SS- 

— attacked by Mirabeau, 558. 

— to land, formerly not known, 

578. 

— how established, 579. 



Testamentary succession, not a fic- 
tion, 581. 
Title, great expense of investigating, 

487. 
Title deeds, 485. 
Transcription, 481. 
Transfer of ownership, publicity of, 

how secured, 473, 478. 

— of land, English law of, 484, 486. 

— expense an impediment to, 487. 

— when writing necessary, 489. 

Universal succession to moveable 

estates, 562. 
Universitas juris, explained, 548. 
Uses, introduction of succession to 

land by doctrine of, 578. 

— true nature of, 578. 

— devise of, 580. 

Uses of Kbman law not our use, 
578. 

Vermogenswerth, meaning of term, 

495 note. 
Voluntary pledge, 521. 
Voluntary transfer of ownership, 

461. 

Will, see Succession. 

— creation of pledge by, 521. 

— distinction between, and gift, 

556. 

— treated as a conveyance, 581. 

— not a conveyance by a dead man, 

581. 

Wills, Statute of, 580. 

Writing, when necessary on a trans- 
fer, 489. 
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By H. Nettleship, M.A. 8vo. sewed, is. 6d. 

Xenophon : Historia Graeca, ex recensione et cum annotatio- 
nibus L. Dindorfii. Second Edition, 1852. 8vo. clotb, 10s. 6d. 

Xenophon : Expeditio Cyri, ex rec. et cum annotatt. L. Din- 
dorfii. Second Edition, 1855. 8vo. clotb, los. 6d, 
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Xenophon: Institutio Cyri, ex rec. et cum annotatt. L. Din- 
dorfii. 1857. 8vo. clotb^ ios,6d, 

Xenophon : Memorabilia Socratis, ex rec. et cum annotatt. L. 
Dindorfii. 1862. 8vo. clotb^ *J8. 6d, 

Xenophon : Opuscula Politica Equestria et Venatica cum Arri- 
ani Libello de Venatione, ex rec. et cum annotatt. L. Dindorfii. 1866. 
8vo. clotb, I OS. 6d, 

THE HOLY SCBIPTUBES, &c. 

The Holy Bible in^he earliest English Versions, made from the 
Latin Vulgate by John Wycliffe and his followers : edited by the Rev. 
J. Forshall and Sir F. Madden. 4 vols. 1^50. royal 4to. clotb, 3/. 3s. 

The Holy Bible: an exact reprint, page for page, of the Author- 
ized Version published in the year 161 1. Demy 4to. balf hound, ll. -Is. 

Vetus Testamentum Qraece cum Variis Lectionibus. Edi- 
tionem a R. Holmes, S.T.P. inchoatam continuavit J. Parsons, S.T.B. 
Tomi V. 1798-1827. folio, 7/. 

Vetus Testamentum ex Versione Septuaginta Interpretum 
secundum exemplar Vaticanum Romae editum. Accedit potior varietas 
Codicis Alexandrini. Tomi III. Editio Altera, l8mo. clotb, l8s. 
Just Published, 

Origenis Hexaplorum quae supersunt ; sive, Veterum Inter- 
pretum Graecorum in totum Vetus Testamentum Fragmenta. Edidit 
Fridericus Field, A.M. 2 vols. 1867-1874. 4to. eloth, 5/. 5s. 

Pentateuchus Hebraeo-Samaritanus Charactere Hebraeo-Chal- 
daico. Edidit B. Blayney. 1 790. 8vo. clotb, ^s, 

Libri Psalmormn Versio antiqua Latina, cum Paraphrasi 
Anglo-Saxonica. Edidit B. Thorpe, F.A.S. 1835. 8vo. clotb, los. 6rf. 

Jjibri Psalmorum Versio antiqua Gallica e Cod. MS. in Bibl. 
Bodleiana adservato, una cum Versione Metrica aliisque Monumentis 
pervetustis. Nunc primum descripsit et edidit Franciscus Michel, ?hil. 
Doct. i860. 8vo. clotb, 10s. 6d. 

liibri Prophetarum Mc^orum, cum Lamentationibus Jere- 
miae, in Dialecto Linguae Aegyptiacae Memphitica seu Coptica. Edidit 
cum Versione Latina H. Tattam, S.T.P. Tomi IL 185a. 8vo. clotb, 17s. 

Libri duodecim Prophetarum Minorum in Ling. Aegypt. 
vulgo Coptica. Edidit H. Tattam, A.M. 1836. 8vo. c/o/^, 8s. 6(/. 

19'oviun Testamentum Q-raece. Antiquissimorum Codicum 

Textus in ordine parallelo dispositi. Accedit collatio Codicis Sinaitici. 

Edidit E. H. Hansell, S.T.B. Tomi IIL 1864. 8vo. ba\f morocco^ 
2/. 125. dd. 
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Novum Testamentum Qraece. Accedunt parallela S. Scrip- 
turae loca, necnon vetus capitulonim notatio et canones Eusebii. Edidit 
Carolus Lloyd, S.T.P.R., necnon Episcopus Oxoniensis. J 873. iSmp. 
clothy 3s. 

The same on writing paper, with large margin, sm^U 4to. 
clotby IDS. 6d. 

I^'ovum Testamentum Graece juxta Exemplar Millianum. 
1873. i8mo. clotby as. td. 

The same on writing paper, with large margin, small 4tp. 
clotby 6s. 6d, 

Evangelia Sacra Graecae. The Text of Mill. 1870. fcap, 8vo. 
limpy Is. 6d. 

The New Testament in Greek and English, on opposite 
pages, arranged and edited by E. Cardwell, D.D. 2 vols. 1837. crown 
8vo. clotby OS. 

Novi Testament! Versio Syriaca Philoxeniana. Edidit Jos. 
White, S.T.P. Tomi IV. 1778-1803. 4to. clotby i/. 8s. 

Novum Testamentum Coptice, cura D. Wilkins. 17 16. 4to. 
clotby I2S. 6d, 

Appendix ad edit. N. T. Gr. e Cod. MS. Alexandrino a C. G. 
Woide descripti. Subjicltur Codicis Vaticani collatio. 1 799. fol. a/. 2$. 

Evangeliorum Versio Gothica, cum Interpr. et Annott. E. 
Benzelii. Edidit, et Gram. Goth, praemisit, £. Lye, A.M. 1 759. 410. 
clotby I2S. 6d. 

Diatessaron ; sive Historia Jesu Christi ex ipsis Ev^ngelistarum 
verbis apte dispositis confecta. Ed. J. White. 1856. i2mo. clotby ^s,6d. 

Canon Muratorianus. The earliest Catalogue of the Books of 
the New Testament. Edited with Notes and a Facsimile of the MS. in 
the Ambrosian Library at Milan, by S. P. Tregelles, LL.D.. 1868. 4to. 
clotby I OS. 6d, 

The Five Books of Maccabees, in English, with Notes and 
Illustrations by Henry Cotton, D.C.L. 1833. 8vo. clotby los. 6</. 

The Ormulum, now first edited from the original Manuscript 
in the Bodleian Library (Anglo-Saxon and English), by R. M. White, 
D.D. 2 vols. 1852. 8vo. clotby l/. is. 

Horae Hebraicae et Talmudicae, a J. Lightfoot. A new 
edition, by R. Gandell, M.A. 4 vols. 1859. 8vo. clotby ll. is, 

PATHBBS OF THE CHURCH, &c. 

Athanasius : The Orations of St. Athanasius against the Arians. 
With an Account of his Life. By William Bright, D.D., Regius Professor 
of Ecclesiastical History, Oxford. Crown 8vo. clothy gs. 

Catenae Graecorum Patrum in Novum Testamentum. Edidit 
J. A. Cramer, S.T.P. Tomi VIII. 1838-1844. 8vo. clotby a/. 4s. 
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Clementis Alexandrini Opera, ex recensione Guil. Dindorfii. 
Tomi IV. 1869. 8vo. cloth, 3/. 

Cyrilll Archiepiscopi Alexandrini in XII Prophetas. Edidit 
P. E. Pusey, A.M. Tomi II. 1868. 8vo. cloth, il. 2s, 

Cyrilli Archiepiscopi Alexandrini in D. Joannis Evangelium. 
Accedunt Fragmenta Varia necnon Tractatus ad Tiberium Diaconum 
Duo, Edidit post Aubertum P. E. Pusey, A.M. Tomi III. 8vo. cloth, 
2/. 5s. 

Cyrilli Archiepiscopi Alexandrini Commentarii in Lucae Evan- 
gelium quae supersunt Syriace. E MSS. apud Mus. Britan. edidit R. 
Payne Smith, A.M. 1 858. 4to. cloth, i/. 2s. 

The same, translated by R. Payne Smith, M.A. 2 vols. 1859, 
8vo. cloth, 14s. 

Ephraemi Syri, Rabulae Episcopi Edesseni, Balaei, aliorumque. 
Opera Selecta. £ Codd. Syriacis MSS. in Museo Britannico et Biblio- 
theca Bodleiana asservatis primus edidit J. J. Overbeck. 1865. 8vo. 
cloth, ll. IS. 

A Xiatin translation of the above, by the same Editor. Pre- 
paring. 

Eusebii Pamphill Eclogae Piropheticae. E Cod. MS. nunc 
primum edidit T. Gaisford, S.T.P. 1842. 8vo. cloth, los. 6d. 

Eusebii Pampluli Evangelicae Praeparationis Libri XV. Ad 
Codd. MSS. receusuit T. Gaisford, S.T.P. Tomi IV. 1843. 8vo. 
cloth, il. 10s. 

Eusebii Pamphili Evangelicae Demonstrationis Libri X. Re- 
censuit T. Gaisford-, S.T.P. Tomi II. 1852. 8vo. cloth, 15s. 

Eusebii Pamphili contra Hieroclem et Marcellum Libri. Re- 
censuit T. Gaisford, S.T.P. 1852. 8vo. cloth, 7s. 

Eusebius' Ecclesiastical History, according to the text of 
Burton. With an Introduction by William Bright, D.D. Crown 8vo. 
cloth, 8s. 6d, 

Eusebii Pamphili Hist. Eccl. : Annotationes Variorum. 
Tomi II. 1842. 8vo. cloth, ip. 

Evagrii Historia Ecclesiastica, ex recensione H. Valesii. 1844. 
8vo. cloth, 4s. 

Irenaeus : The Third Book of St. Irenaeus, Bishop of Lyons, 

against Heresies. With short Notes, and a Glossary. By H. Deane, 
B.D., Fellow of St. John's College, Oxford. Crown 8vo. cloth, 5s. 6d. 

Origenis Philosophumena ; sive omnium Haeresium Refutatio. 
£ Codice Parisino nunc primum edidit Emmanuel Miller. 1 85 1. 8vo. 
cloth, I OS. 

Patrum Apostolicorum, S. Clementis Romani, S. Ignatii, S. 
Polycarpi, quae supersunt. Edidit Guil. Jacobson, S.T.P.R. Tomi II. 
Fourth Edition, 1863. 8vo. cloth, ll. is. 
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Reliquiae Saorae seciindi tertiique saeculi. Recensuit M. J. 
Routh, S.T.P. Tomi V. Second Edition^ 1 846-1 848. 8vo. clotb, il. 5s. 

Scriptorum Ecdesiasticorum Opuscula. . Recensuit M. J. 
Routh, S.T.P. Tomi II. Third Edition, 1858. 8vo. clotb, los. 

Socratis Scholastic! Historia Ecclesiastica. Gr. et Lat. Edidit 
R. Hussey, S.T.B. Tomi III. 1853. 8vo. clotb, 1 5s. 

Sozomeni Historia Ecclesiastica. Edidit R. Hussey, S.T.B. 
Tomi ill. 1859. 8vo. clotb. Price reduced to 15s. 

Theodoreti Ecclesiasticae Historiae Libri V. Recensuit T. 
Gaisford, S.T.P. 1854. 8vo. clotb, p. 6d. 

Theodoreti Graecanim AfFectionmn Curatio. Ad Codices MSS. 
recensuit T. Gaisford, S.T.P. 1839. 8vo. clotb, 7s. 6d, 

Bowling (J. G.) Notitia Scriptorum SS. Patrum aliorumque vet. 
Eccies. Mon. quae in Collectionibus Anecdotorum post annum Christi 
MDcc. in lucem editis continentur. 1 839. 8vo. clotb, 4s. 6d, 

ECCIiESIASTICAIi HISTORY, BIOaRAPHY, &c. 

Baedae Historia Ecclesiastica. Edited, with English Notes, 
by George H. Moberly, M.A., Fellow of C.C.C., Oxford. 1869. 
crown 8vo. clotb, los. 6d, 

Bingham's Antiquities of the Christian Church, and other 
Works. 10 vols. 1855. 8vo. clotb,' ^l. 3s. 

Burnet's History of the Reformation of the Church of Eng- 
land. A new Edition, Carefully revised, and the Records collated 
with the originals, by N. Pocock, M.A. With a Preface by the Editor. 
7 vols. 1865. 8vo. 4/, 4s. 

Burnet's Life of Sir M. Hale, and Fell's Life of Dr. Hammond. 
1856. small 8vo. clotb, 2s, 6d, 

Cardwell's Two Books of Common Prayer, set forth by 
authority in the Reign of King Edward VI, compared with each other. 
mrd Edition, 185a. 8vo. clotb, 7s. 

Cardwell's Documentary Annals of the Reformed Church of 
England ; being a Collection of Injunctions, Declarations, Orders, Arti- 
cles of Inquiry, &c. from 1546 to 1 716. 2 vols. 1843. 8vo. clotb, l8s, 

Cardwell's History of Conferences on the Book of Common 
Prayer from 1551 to 1690. Tbird Edition, 1849. 8vo. clotb, p. 6d. 

Cardwell's SynodaJia. A Collection of Articles of Religion, 
Canons, and Proceedings of Convocations in the Province of Canterbury, 
from 1547 to 1 71 7. 2 vols. 1842. 8vo. clotb, 19s. 

Coim.cils and Ecclesiastical Documents relating to Great 
Britain and Ireland. Edited, after Spelman and Wilkins, by A. W. 
Haddan, B.D., and William Stubbs, M.A., Regins Professor of Modem 
History, Oxford. Vols. I. and III. Medium 8vo. clotb, each i/. is. 

Vol. II. Part I. Medium 8vo. clotb, i os. 6d, 
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Formularies of Faith set forth by the King's Authority during 
the Reign of Henry VIII. 1856. 8vo. cloth, 7s. 

Fuller's Church History of Britain. Edited by J. S. Brewer, 
M.A. 6 voU. 1845. 8vo. cloth, i/. 19s. 

GKbson's Synodus Anglicana. Edited by E. Cardwell, D.D. 
1854. 8vo. cloth, (is, 

Hussey's Rise of the Papal Power traced in three Lectures. 
Second Edition, 1863. fcap. 8vo. cloth, 4s. 6d. 

Inett's Origines Anglicanae (in continuation of Stillingfleet). 
Edited by J. Griffiths, M.A. 3 voU. 1 85 5. 8vo. cloth, 15s. 

John, Bishop «of Ephesus. The Third Part of his Ecclesias- 
tical History. [In Syriac] Now first edited by William Cureton, 
M.A. 1853. 4to. cloth, i/. 1 25. 

The same, translated by R. Payne Smith, M.A. i860. 8vo. 

cloth, IDS. 

Knight's Life of Dean Colet. 1823. 8vo. clothy 7s, 6d. 

"Le Neve*B Fasti Ecclesiae Anglicanae. Corrected and continued 
from 1 715 to 1853 by T. Duffus Hardy. 3 vols. 1854. 8vo. cloth, 
ll. IS. 

19'oelli (A.) Catechismus sive prima institutio disciplinaque 
Pietatis Christianae Latine explicata. Editio nova cura Gi}il. Jacobson, 
A.M. 1844. 8vo. cloth, 5s. 6d. 

Prideaux*s Connection of Sacred and Profane History. 2 vols. 
185 1. 8vo. cloth, IDS. 

Primers put forth in the Reign of Henry VIII. 1848. 8vo. 
cloth, 5s. 

Becords of the Beformation. The Divorce, 1527 — 1533. 
Mostly now for the first time printed from MSS. in the British Museum 
and other Libraries. Collected and arranged by N. Pocock, M.A. 
2 vols. 8vo. cloth, ll, 1 6s. 

Beformatio Iiegum Ecdesiasticarum. The Reformation of 
Ecclesiastical Laws, as attempted in the reigns of Henry VIII, Edward 
VI, and Elizabeth. Edited by E. Cardwell, D.D. 1850. 8vo. cloth, 
65. 6d. 

Shirley's (W. W.) Some Account of the Church in the Apostolic 
Age. Second Edition, 1874. fcap. 8vo. cloth, 3s. 6d. 

Shuckford's Sacred and Profane History connected (in con- 
tinuation of Prideaux). 2 vols. 1848. 8vo. cloth, los. 

Stillingfleet's Origines Britannicae, with Lloyd's Historical 
Account of Church Government. Edited byT. P. Pantin, M.A. 2 vols. 
1842. 8vo. cloth, IDS. 

Btubbs's (W.) Begistrum Sacrum Anglicanum. An attempt 
to exhibit the course of Episcopal Succession in England. 1858. small 
4to. cloth, 85. 6d, 
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Strype's Works Complete, with a General Index. 27 vols. 
182 1-1843. 8vo. clotbf 7/. 13s. 6d. Sold separately as follows; — 
Memorials of Cranmer. 2 vols. 1840. 8vo. cloth, lu. 
Life of Parker. 3 vols. 1828. 8vo. cloth, i6j. 6d, 
Life of Grindal. 182 1. 8vo. cloth, ^s.6d. 
Life of Whitgift. 3 vols. 1822. 8vo. cloth, 16/. 6d. 
Life of Aylmer. 1820. 8vO. cloth, 5J. 6d, 
Life of Cheke. 1821. 8vo. cloth, ss. 6d, 
Life of Smith. iSiib. 8vo. cloth, ss, 6d, 
Ecclesiastical Memorials. 6 vols. 1822. 8vo. cloth, i/. 13J. 
Annals of the Reformation. 7 vols. 8vo. cloth, 2/, 3J. 6d. 
General Index, 2 vols. 1828. 8vo. cloth, iij. 

Sylloge Confessionum sub tempus Reformandae Ecclesiae edi- 
tarum. Subjiciuntur Catechismus Heidelbergensis et Canoaes Synodi 
Dordrechtanae. 1827. 8vo. cloib, 8s. 

El^GIiI^H THEOIiOGY. 

BeVeridge'B Discourse upon the XXXI X Articles. The third 
complete Edition^ 1847. 8vo. cloibf Ss, 

Bilson on the Perpetual Government of Christ's Church, with a 
Biographical Notice by R.Eden, M.A. 1 842. 8vo. clotb, 4s. 

Biscoe's Boyle Lectures on the Acts of the Apostles. 1840. 8vo, 
clotbi gs. 6d. 

Bull's Works, with Nelson's Life. By E. Burton, D.D. A 
new Edition^ 1846. 8 vols. 8vo. clotbt iL 9s. 

Burnet's Exposition of the XXXIX Artides. 1846. 8vo. 

clotbt *js. 

Burton's (Edward) Testimonies of the Ante-Nicene Fathers to 
the Divinity of Christ. Second Edition^ 1829. 8vo. clotbi 7s. 

Burton's (Edward) Testimonies of the Ante-Nicene Fathers to 
the Doctrine of the Trinity and of the Divinity of the Holy Ghost. 
1 831. 8vo. clotbt ^s.6d. 

Butler's Works, with an Index to the Analogy. 2 vols. 1874. 
8vo. elotb, IIS. 

Butler's Analogy of Heligion. 1833. i2mo. cloth, 2s, 6d. 

Chandler's Critical History of the Life of David. 1853. 8vo. 
clotbt 8s. 6d, 

Chillingworth's Works. 3 vols. 1838, 8vo. doth, i/. ij,6d. 

Clergyman's Instructor. Sixth Edition, 1855. 8vo. cloth, 6j, Sd. 

Comber's Companion to the Temple ; or a Help to Devotion in 
the use of the Common Prayer. 7 vols. 1841. 8vo. clotb ^ il. us. 6d. 

Cranmer's Works. Collected and arranged by H. Jenkyns, 
M.A., Felk>w of Oriel College. 4 vols. 1834. 8vo. clotb, il, io<. 
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Enchiridion Theologioum Anti-Romanum. 

Vol. I. Jeremy Taylor's Dissuasive from Popery, and Treatise on 
the Real Presence. 1852. 8vo. clothe 8s. 

Vol. II. Barrow on the Supremacy of the Pope, with his Discourse 
on the Unity of the Church. 1852. 8vo. clothe p,6d. 

Vol. III. Tracts selected from Wake, Patrick, Stillingfleet, Clagett, 
and others. 1837. 8vo. cloib, lis. 

[Fell's] Paraphrase and Annotations on the Epistles of St. Paul. 
1853. 8vo. clotbt p. 

Greswell'a Harmonia Evangelica. Fiftb Edition, 1856. 8vo. 
elotbt gs, 6d. 

Gres^^ell^s Prolegomena ad Harmoniam Evangelicam. 1840. 
8yo. clolb, gs. 6d. 

Greswell's Dissertations on the Principles and Arrangement 
of a Harmony of the Gospels. 5 vols. 1837. 8vo. elotb, 3/. 3s. 

Hall's (Bp.) Works, ji new Edition, by Philip Wynter, D.D. 
10 vols. 1863. 8vo. clotb, 3/. 3s. 

Hammond's Paraphrase and Annotations on the New Testa- 
ment. 4 vols. 1845. 8vo. clotb, i/. 

Hammond's Paraphrase on the Book of Psalms. 2 vols. 1850. 
8vo. elotbt los. 

Heurtley's Collection of Creeds. 1858. 8vo. cloth, 6s, 6d. 

Homilies appointed to be read in Churches. Edited by J. 
Griffiths, M.A. 1859. 8vo. clotb, js.td. 

Hooker's Works, with his Life by Walton, arranged bj John 
Kehle, M.A. Sixlb Edition^ 1874. 3 ^^^^' ^^^- ^^^^^* ^^- ^"^^-od. 

Hooker's Works; the text as arranged by John Keble, M.A. 
2 vols. 8vo. clotbi IIS. 

Hooper's (Bp. George) Works. 2 vols. 1855. 8vo. clotb, Bj, 

Jackson's (Dr. Thomas) Works. 12 vols. 1844. 8vo. clotJb, 
3/. 6s. 

Jewel's Works. Edited by R. W. Jelf, D.D. 8 vols. 1847. 
8vo. clotb, il. I OS. 

Patrick's Theological Works. 9 vols. 1859. 8vo. clotb, i/. u, 

Pearson's Exposition of the Creed. Revised and corrected by 
E. Burton, D.D. Sixtb Edition, 1870. 8vo. clotb, 105. 6d. 

Pearson's Minor Theological Works. Now first collected, with 
a Memoir of the Author, Notes, and Index, hy Edward Churton, M.A. 
2 vols. 1844. 8vo. clotb, los. 

Sanderson's Works. Edited by W. Jacobson, D.D. 6 vols. 
18^4, Svot clotb, 1/. I OS. 
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South's Sermons. 5 vols. 1842. 8vo. cloth, i/. loj. 

Stanhope's Paraphrase and Comment upon the Epistles and 
Gospels. A new Edition. 2 vols. 1851. 8vo. elotb, los, 

Stillingfleet's Origines Saorae. 2 vols. 1837. 8vo. cloth, gj, 

Stillingfleet's Rational Account of the Grounds of Protestant 
Religion ; being a vindication of Abp. Laud*s Relation of a Conference, 
&c. 2 vols. 1844. 8vo. clotbt I OS. 

Wall's History of Infant Baptism, with Gale's Reflections, and 
Wall's Defence. A new Edition, by Henry Cotton^ D.C.L. 2 vols. 
1862. 8vo. clotb, l/. IS. 

Waterland's Works, with Life, by Bp. Van Mildert. A new 
Edition, with copious Indexes. 6 vols. 1857. 8vo. clotb, 2/. lis. 

Waterland's Review of the Doctrine of the Eucharist, with a 
Preface by the present Bishop of London. 1868. crown 8vo. clotb, 
6s. 6d. 

Wheatly's Illustration of the Book of Common Prayer. A 
new Edition^ 1846. 8vo. clotb, 5s. 

Wyclif. A Catalogue of the Original Works of John Wyclif, by 
W. W. Shirley, D.D. 1865. 8vo. clotb, 3s. 6d. 

Wyclif, Select English Works. By T. Arnold, M.A. 3 vols. 
1871. 8vo. clotb, 2/. 2s. 

Wyclif. Trialogus. With the Supplement no^v first edited. By 
Gotthardus Lechler. 1869. Svo. clotb, 14s. 

ENGIiISH HISTOBICAIi AND DOCUMEIS'TABY 

WORKS. 

Two of the Saxon Chronicles parallel, with Supplementary 
Extracts from the Others. Edited, with Introduction, Notes, and a 
Glossarial Index, by J. Earle, M.A. 1865. 8vo. clotb, i6s. 

Magna Carta, a careful Reprint. Edited by W. Stubbs, M.A., 
Regius Professor of Modern History. 1868. 410. stiicbed, is. 

Britton, a Treatise upon the Common Law of England, com- 
posed by order of King Edward I. The French Text carefully revised, 
with an English Translation, Introduction, and Notes, by F. M. Nichols, 
M.A. 2 vols. 1865. royal 8vo. clotb, ll. l6s. 

Burnet's History of His Own Time, with the suppressed Pas- 
sages and Notes. 6 vols. 1833. 8vo. clotb, 2/. los. 

Burnet's History of James II, with additional Notes. 1852. 
8vo. cloA, 9s. 6d, 

Carte's Life of James Duke of Ormond. A new Edition, care- 
fully compared with the original MSS. 6 vols. 1851. 8vo. clotb, il. 5s. 

Casauboni Ephemerides, cum praefatione et notis J. Russell 
S.T.P. Tomi II. 1850. 8vo. c/o/i&, 15s. 
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Clarendon's (Edw. Earl of) History of the Rebellion and Civil 
Wars in England. To which are subjoined the Notes of Bishop War- 
burton. 7 vols. 1849. medium 8vo. cloth , il. 10s. 

Clarendon's (Edw. Earl of) History of the Rebellion and Civil 
Wars in England. 7 vols. 1839. iSmo. clothe \l. is. 

Clarendon's (Edw. Earl of) History of the Rebellion and Civil 
Wars in England. Also His Life, written by Himself, in which is in- 
cluded a Continuation of his History of the Grand Rebellion. With 
copious Indexes. In one volume, royal 8vo. 1842. cloth^ ll. 2S. 

Clarendon's (Edw. Earl of) Life, including a Continuation of 
his History. 2 vols. 1857. medium 8vo. clotbt i/. 2s. 

Clarendon's (Edw. Earl of) Life, and Continuation of his His- 
tory. 3 vols. 1827. 8vo. clotbt 1 6s. 6d. 

Calendar of the Clarendon State Papers, preserved in the 

Bodleian Library. 

Vol. I. From 1523 to January 1 649. 1872. 8vo. elotb, 1 8s. 
Vol. II. From the death of Charles I, 1649, to the end of the year 
1654. 1869. 8vo. cloib, 16s, 

Freeman's (E. A.) History of the Norman Conquest of England : 
its Causes and Results. Vols. I. and II. Second Edition^ with Index. 
8vo. clotb, ll. 1 6s. 

Vol. III. The Reign of Harold and the Interregnum. Second 
Edition^ with Index. 8vo. cloth, %l. is. 

Vol. IV. The Reign of William. 8vo. clotb, ll. Is. 

Vol. V. In the Press. 

Kennett's Parochial Antiquities. 2 vols. 1818. 4to. cloth, i/. 

Iiloyd's Prices of Corn in Oxford, 158 3-1 8 30, 8vo. se<ived, u, 

Iiuttrell's (Narcissus) Diary. A Brief Historical Relation of 
State Affairs, 1678-1714. 6 vols. 1857. 8vo. clotb, ll. 4s. 

May's History of the Long Parliament. 1854. 8vo. ciotb, 6s. 6d, 

Rogers's History of Agriculture and Prices in England, A.D. 
1 259-1400. 2 vols. 1866. 8vo. elotby 2/. 2s. 

Bprigg's England's Recovery ; bein^ the History of the Army 
under Sir Thomas Fairfax. A new edition. 1 854. 8vo. clotb, 6s. 

Whitelock's Memorials of English Affairs from 1625 to 1660. 
4 vols. 1853. 8vo. clotb, ll. I OS. 

Protests of the Lords, including those which have been 
expunged, from 162410 1874; with Historical Introductions. Edited 
by James E. Thorold Rogers, M.A. 3 vols. 8vo. clotb, 2/. 2s. 

Snactments in Parliament, specially concerning the Universi- 
ties of Oxford and Cambridge. Collected and arranged by J. Griffiths, 
M.A. 1869. 8vo. clotb, I2S. 
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OrcUnances and Statutes [for Colleges and Halls] framed or 
approved by the Oxford University Commissioners. 1863. 8vo. clothe 

I2S. 

Sold separately (except for Exeter, All Souls, Brasenose, Corpus, and 
Magdalen Hall) at is. each. 

Statuta XJniversitatis Oxoniensis. 1875. Svo. cloth, 5J. 

The Student's Handbook to the University and Colleges 

of Oxford. Second Edition. Extra fcap. Svo. elotk, 2s. 6d. 

Index to Wills proved in the Court of the Chancellor of the 
University of Oxford, &c. Compiled by J. Griffiths, M.A. 1863. 
royal Svo. clotb, 3s. 6d. 

Catalogue of Oxford Graduates from 1659 to 1S50. 1851. 
Svo. clotbt 75. 6d. 

CHRONOLOGY, GEOGRAPHY, &c. 

Clinton's Fasti Hellenici. The Civil and Literary Chronology 
of Greece, from the LVIth to the CXXIIIrd Olympiad. T^ird edition, 
1 841. 4to. elotb, i/. 14s. 6d. 

Clinton's Fasti Hellenici. The Civil and Literary Chronology 
of Greece, from the CXXIVth Olympiad to the Death of Augustus. 
Second edition^ 1 85 1. 4to. clotbt ll. I as. 

Clinton's Epitome of the Fasti Hellenici. 1851. Svo. cloth, 
6s. 6d. 

Clinton's Fasti Romani. The Civil and Literary Chronology 
of Rome and Constantinople, from the Death of Augustus to the Death 
of Heraclius. 2 vols. 1845, 1850. 4to. clotby 3/. 9s. 

Clinton's Epitome of the Fasti Romani. 1854. Svo. cloth, 7s. 

Cramer's Geographical and Historical Description of Asia 
Minor. 2 vols. 1832. Svo. clotbt lis. 

Cramer's Map of Asia Minor, i ss, 

Cramer's Map of Ancient and Modem Italy, on two sheets, 15J, 

Cramer's Description of Ancient Greece. 3 vols. 182S. Svo. 
clotbt 1 6s. 6d, 

Cramer's Map of Ancient and Modern Greece, on two sheets, 15J. 
Greswell's Fasti Temporis Catholici, 4 vols. 1852. Svo. cloth, 

2/. IDS. 

Greswell's Tables to Fasti, 4to., and Introduction to Tables, 
Svo. clotbt 15s. 

Greswell's Origines Kalendariae Italicae. 4 vols. Svo. cloth, 

2/. 2S. 

Greswell's Origines Kalendariae Hellenicse. 6 vols. 1S62. 
8vo. clotb, 4/. 4s. 
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FHHiOSOFHICAIj WOBKS, and GENEBAIj 

IjITEBATIJKB. 

The liOgio of Hegel; translated from the Encyclopaedia oi 
the Philosophical Sciences. With Prolegomena. By William Wallace, 
M.A. 8vo. cloih^ 145. 

Bacon's Novum Organum, edited, with English notes, by G. W, 
Kitchin, M.A. 1855. Svo. clothe 9s. dd. 

Bacon's Novum Organum, translated by G. W. Kitchin, M.A. 
1855. 8vo. cloth, 95. dd. 

The Works of George Berkeley, DJ)., formerly Bishop of 
Cloyne; including many of his writings hitherto unpublished. With 
Prefaces, Annotations, and an Account of his Life and Philosophy, 
by Alexander Campbell Fraser, M.A. 4 vols. 1871. 8vo. cloth y 
2/. 1 8s. 

The Life, Iietters, &c. i vol. cloth , 16$. See also p. 23. 

Smith's Wealth of 19'ations. A new Edition, with Notes, 
by J. E. Thorold Rogers, M.A. 2 vols. 1870. cloth, 21s. 

A Course of Ijectures on Art, delivered before the University 
of Oxford in Hilary Term, 1870. By John Ruskin, M.A., Slade 
Professor of Fine Art. 8vo. cloth, 6$, 

A Critical Account of the Drawings by Michel Angelo 

and Raffaello in the University Galleries, Oxford. By J. C. Robinson, 
F.S.A. Crown 8vo. cloth, 4s. 

MATHEMATICS, FHYSICAIi SCIENCE, &c. 

Archimedis quae supersunt omnia cum Eutocii commentariis 
ex recensione Josephi Torelli, cum novIL versione Latinft. 1792. folio. 
cloth, il. 5s. 

Bradley's Miscellaneous Works and Correspondence. With an 
Account of Harriot's Astronomical Papers. 1832. 4to. cloth, 175. 

Reduction of Bradley's Observations by Dr. Busch. 1838. 4to. 
cloth, 35. 

Treatise on Infinitesimal Calculus. By Bartholomew Price, 
M.A., F.R.S., Professor of Natural Philosophy, Oxford. 

Vol. I. Differential Calculus. Second Edition, 1858. 8vo. cloth, 
14s. 6d, 

Vol. II. Integral Calculus, Calculus of Variations, and Differential 

Equations. Second Edition, 1865. 8yo. cloth, i8s. 
Vol. III. Statics, including Attractions ; Dynamics of a Material 

Particle. Second Edition, 1 868. 8vo. cloth, i6s. 
Vol. IV. Dynamics of Material Systems ; together with a Chapter on 

Theoretical Dynamics, by W. F. Donkin, M.A., F.R.S. 1862. 

8vo. cloth, 16s. 
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Bigaud's Correspondence of Scientific Men of the 17th Century, 
with Index by A. de Morgan. 2 vols. 1 841 -1862. 8vo. clothe i8s. 6</. 

Daubeny's Introduction to the Atomic Theory. Second Edition, 
greatly enlarged. 1850. l6mo. clothe 6s. 

Vesuvius. By John Phillips, M.A., F.R.S., Professor of 
Geology, Oxford. 1869. Crown 8vo. cloth, los. 6 J. 

Geology of Oxford and the Valley of the Thames. By the same 
Author. 8vo. clothe 21s. 

Synopsis of the Pathological Series in the Oxford Museum. 
By H. W. Acland, M.D., F.R.S., Regius Professor of Medicine, Oxford. 
1867. 8vo. cloth, 2s. 6rf. 

Thesaurus Entomologicus Hopeianus, or a Description, of 
the rarest Insects in the Collection given to the University by the 
Rev. William Hope. By J. O. Westwood, M.A., Hope Professor of 
Zoology. With 40 Plates, mostly coloured. Small folio, half morocco, 
7/. I OS. 

Text-Book of Botany, Morphological and Physiological. By 
Dr. Julius Sachs, Professor of Botany in the University of Wiirzburg. 
Translated by A. W. Bennett, M.A. Royal 8vo. half morocco, 
i/. IIS. 6J. 

BrBIiIOGRAPHY. 

Ebert*s Bibliographical Dictionary, translated from the German. 
4 vols. 1837. 8vo. cloth, il.ios. 

Cotton's List of Editions of the Bible in English. Second Edition, 
corrected and enlarged. 1852. 8vo. cloth, 8s. 6d. 

Cotton's Typographical Gazetteer. 1831. 8vo. clotb, i2j. 6d. 

Cotton*s Typographical Gazetteer, Second Series. 1866. 8vo. 
cloth, 1 25. 6d, 

Cotton's Rhemes and Doway. An attempt to shew what has 
been done by Roman Catholics for the diffusion of the Holy Scripture! 
in English. 1855. 8vo. cloth, gs, 

BODIiEIAN IiIBBARY CATAXjOGUES, &c. 

Catalogus Codd. MSS. Orientalinm Bibliothecae Bodleianae : 

Pars I, a J. Uri. 1788. fol. 10s. 
Partis II Vol. I, ab A. Nicoll, A.M. 182 1, fol. los. 
Partis II Vol. II, Arabicos complectens, ab £. B. Pusey, S.T.B. 1835. 
fol. 1/. 

Catalogus MSS. qui ab E. D. Clarke comparati in Bibl. Bodl. 
adservantur : 
Pars prior. Inseruntur Scholia inedita in Platonem et in Carmina 

Gregorii Naz. 181 2. 4to. 5s. 
Pars posterior, Orientales complectens, ab A. Nicoll, A.M. 18 14. 
4to. 2s. 6d, 



1 8 Clarendon Press, Oxford. 



Catalogus Codd. MSS. et Impressorum cum notis MSS. olim 
D'Orvillianorum, qui in Bibl. Bodl. adservantur. 1806. 410. 2s. 6(^. 

Catalogus MSS. Borealium praecipue Islandicae Originis, a Finno 
Magno Islando. 1 83 2. 4to. 4s. 

Catalogus Codd, MSS. Bibliothecae Bodleianae : — 

Pars I. Codices Graeci, ab H. O. Coxe, A.M. 1853. \\o. l/. 
Partis II. Fasc. I. Codicei Laudiani, ab H. O. Coxe, A.M. 1858. 

4to. i/. 
Pars III. Codices Graeci et Latini Canoniciani, ab H. O. Coxe, A.M. 

1854. 4to. i/. 
Pars IV. Codices T. Tanneri, ab A. Hackman, A.M. i860. 4to. 12s. 
Pars V. Codicum R. Rawlinson classes duae priores, a Guil. D. 

Macray, A.M. 1863. 4to. 12s. 
Pars VI. Codices Syriaci, a R. P. Smith, A.M. 1864. 410. \l. 
Pars VII. Codices Aethiopici, ab A. Dillmann, Ph. Doct. 1848. 4to. 

Pars VIII. Codices Sanscritici, a Th. Aufrecht, A.M. 1 859-1 864. 
4to. il. I OS. 

Catalogo di Codici MSS. Canoniciani Italic!, compilato dal Conte 
A. Mortara. 1864. 4to. los. 6d, 

Catalogus Librorum Impressorum Bibliothecae Bodleianae. 
Tomi IV. 1843 to 1850. fol. 4/. 

Catalogus Dissertationum Academicarum quibus nuper aucta est 
Bibliotheca Bodleiana. 1 834. fol. 7s. 

Catalogue of Books bequeathed to the Bodleian Library by 
R. Gough, Esq. 1 814. 410. 15s. 

Catalogue of Early English Poetry and other Works illustrating 
the British Drama, collected by Edmond Malone, Esq. 1 835. fol. 4s. 

Catalogue of the Printed Books and Manuscripts bequeathed to 
the Bodleian Library by Francis Douce, Esq. 1 840. fol. 15s. 

Catalogue of a Collection of Early Newspapers and Essayists pre- 
sented to the Bodleian Library by the late Rev. F. W. Hope. 1865. 
8vo. 7«. 6d. 



Catalogue of the Manuscripts bequeathed to the University of 
Oxford by Elias Ashmole. ByW.H. Black. 1845. 4to. i/. los. 

Index to the above, by W, D. Macray, M.A, 1867, 4to. 

I OS. 

Catalogus Codd. MSS. qui in Collegiis Aulisque Oxoniensibus 
hodie adservantur. Confecit H. O. Coxe, A.M. Tomi II. 1852. 4to. 
2/. 

Catalogus Codd. MSS. in Bibl. Aed. Christi ap, Oxon. Curavit 
G. W. Kitchin, A.M. 1867. 4to. 6s. 6d. 
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Clar;eiitr0it Igrfss Smts* 



The Delegates of the Clarendon Press having undertaken 
the publication of a series of works, chiefly educational, and 
entitled the Clarenbon SBrjess Sjerus, have published, or have 
in preparation, the following. 

Those to which prices are attached are already published ; the others are in 

preparation. 

I. GBEEK AND liATIN CIjASSICS, &g. 

A Greek Primer in English for the use of beginners. 
By the Right Rev. Charles Wordsworth, D.C.L., Bishop of St. Andrews. 
Fourth Edition, Extra fcap. 8vo. clotbt is. 6d. 

Greek Verbs, Irregular and Defective; their forms, mean- 
ing, and quantity ; embracing all the Tenses used by Greek writers, 
with reference to the passages in which they are found. By W. Veitch. 
New Edition. Crown 8vo. clotb^ los. 6d. 

The Elements of Greek Accentuation (for Schools) : abridged 
from his larger work by H. W. Chandler, M.A., Waynflete Professor of 
Moral and Metaphysical Philosophy, Oxford. Ext. fcap. 8vo. cloth, as. 6d. 

The Orations of Demosthenes and Aeschines on the Crown* 

With Introductory Essays and Notes. By G. A. Simcox, M.A., and 
W. H. Simcox, M.A., Queen's College, Oxford. 8vo. cloth, 12s, 

Aristotle's Politics. By W. L. Newman, M.A., Fellow of 
Balliol College, Oxford. 

Arrian. Selections (for Schools). With Notes. By J. S. Phill- 
potts, B.C.L., Head Master of Bedford School. 

The Golden Treasury of Ancient Greek Poetry ; being a Col- 
lection of the finest passages in the Greek Classic Poets, with Introduce 
tory Notices and Notes. By R. S. Wright, M.A., Fellow of Oriel 
College, Oxford. Ext. fcap. 8vo. cloth, 85. 6d, 
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A Golden Treasury of Greek Prose, being a collection of the 
finest passages in the principal Greek Prose Writers, with Introductory 
Notices and Notes. By R. S. Wright, M.A., Fellow of Oriel College, 
Oxford; and J. £. L. Shad well, M.A., Senior Student of Christ Church. 
Ext. fcap. 8yo. clothe 45. (id. 

Homer. Odyssey, Book II. With Introduction, Notes, and 
Table of Homeric Forms. By W. W. Merry, M.A., Fellow and Lecturer 
of Lincoln College, Oxford. Ext. fcap. 8vo. cloth, is. ^d. 

Homer. Odyssey, Books I— XII (for Schools). By W. W. 
Merry, M.A., Fellow and Lecturer of Lincoln College, Oxford. Fourth 
Edition, Extra fcap. Svo. cloth, 4s. 6d, 

Homer. Odyssey, Books I-XII. By W. W. Merry, M.A., Fellow 
and Lecturer of Lincoln College, Oxford; and the late James Riddell. 
M.A., Fellow of Balliol College, Oxford. 

Homer. Odyssey, Books XIII-XXIV. By Robinson Ellis, 
M.A., Fellow of Trinity College, Oxford. 

Homer, mad. By D. B. Monro, M.A., Fellow and Tutor of 
Oriel College, Oxford. 

Also a small edition for Schools. 

Plato. Selections (for Schools). With Notes. By B. Jowett, 
M.A., Regius Professor of Greek ; and J. Purves, M.A., Fellow and 
Lecturer of Balliol College, Oxford. 

Sophocles. The Plays and Fragments. With English Notes 
and Introductions. By Lewis Campbell, M.A., Professor of Greek, St. 
Andrews, formerly Fellow of Queen's College, Oxford. 2 vols. 

Vol. I. Oedipus Tyrannus. Oedipus Coloneus. Antigone. 8vo. 
cloth, 14s. 

Sophocles. The Text of the Seven Plays. For the use of 

Students in the University of Oxford. By the same Editor. Ext. fcap. 
8vo. cloth, 4s. 6d, 

Sophocles. In Single Plays, with English Notes, &c. By Lewis 
Campbell, M.A., Professor of Greek, St. Andrews, and Evelyn Abbott, 
M.A., Fellow of Balliol College, Oxford. 

Oedipus Rex. Ext. fcap. 8vo. limp, is. gd. 
Oedipus Coloneus. Ext. fcap. 8vo. limp, is. gd. 
Antigone. Extra fcap. 8vo. limp, is. gd. 

The others to follow at intervals of six months. 

Sophocles. Oedipus Rex : Dindorfs Text, with Notes by the 
present Bishop of St. David's, formerly Fellow of University College, 
Oxford. Second Edition, Ext. fcap. 8vo. limp, is, 6d, 
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Theocritus (for Schools). With Notes. By H. Kynaston, M.A. 
(late Snow), Head Master of Cheltenham College, formerly Fellow 
of St. John's College, Cambridge. Second Edition. Extra fcap. 8vo. 
clotbt 4s. 6d. 

Xenophon. Selections (for Schools). With Notes and Maps. 
By J. S. Phillpotts, B.C.L., Head Master of Bedford School, formerly 
Fellow of New College, Oxford. Part I. Third Edition, Ext. fcap. 
8vo. elotb^ 3s. 6d. 

Part n. By the same Editor, and C. S. Jerram, M.A. In the 
Press, 

Specimens of Greek Dialects; being a Fourth Greek 
Header. With Introductions and Notes. By W. W. Merry, M. A., 
Fellow and Lecturer of Lincoln College. Extra fcap. 8vo. cloih, 4s. 6d, 

Fifth Greek Reader. Part I. Selections from Greek Epic and 
Dramatic Poetry, with Introductions and Notes. By Evelyn Ahhott, 
M.A., Fellow and Tutor of Balliol College. Ext. fcap. 8vo. c/o/A, 4s. 6d. 

A graduated Series of Greek Readers is in course of preparation. 

An Elementary Iiatin Grammar. By John B. Allen, M J^., 
Head Master of Perse Grammar School, Cambridge. Extra fcap. 8vo. 
c/o/A, 25. 6d, 

A First Iiatin Exercise Book. By the same Author. Extra 

fcap. 8vo- clotht 2s. 6d. Just Published. 

A First Iiatin Header. By T. J. Nunns, M.A. Extra fcap. 
8vo. elothy 25. 

A Second Iiatin Keader. By the same Author. 

A Third Ijatin Header, or Specimens of Latin Literature. 

Part I, Poetry. By James M^Call Marshall, M.A., Dulwich College. 

A graduated Series of Latin Readers is in course of preparation. 

Caesar. The Commentaries (for Schools). Part L The Gallic 
War. With Notes and Maps. Bv Charles E. Moberly, M.A., Assistant 
Master in Rugby School. Second Edition, Extra fcap. Svo. cloth, 
4s. 6d, 

Part H. The Civil War, Book L By the same Editor. 
Extra fcap. Svo. clotb, 2s, 

Cicero's Philippic Orations. With Notes. ByJ. R.King, M.A. , 

formerly Fellow and Tutor of Merton College, Oxford. Demy Svo. 
clotb, I OS. 6d, 

Cicero. Select Letters. With English Introductions, Notes, 
and Appendices. By Albert Watson, M.A., Fellow and formerly Tutor 
of Brasenose College, Oxford. Second Edition, Demy Svo. clotb, 18s, 

Cicero. Select Iietters. Text, By the same Editor. Extra 
fcap. Svo, cloth, 4s. 
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Cicero. Selected Letters (for Schools). With Notes, By the 
late C. E. Prichard, M.A., formerly Fellow of Balliol College, Oxford, 
and £. R. Bernard, M.A., Fellow of Magdalen College, Oxford. Extra 
fcap. 8vo. clothe 3«. 

Cicero. Selection of interesting and descriptive passages. With 
Notes. By Henry Walford, M.A., Wadham College, Oxford, Assistant 
Master at Haileybury College. In three Parts. Second Edition. Extra 
fcap. 8vo. cloibi 4^* 6</. 

Each Part separately ^ limp, is. 6d, 

Part I. Anecdotes from Grecian and Roman History. 
Part n. Omens and Dreams : Beauties of Nature. 
Part ni. Rome's Rule of her Provinces. 

Cicero pro Cluentio. With Introduction and Notes. By W. 
Ramsay, M.A. Edited by G. G. Ramsay, M.A., Professor of Humanity, 
Glasgow. Extra fcap. 8vo. clotb, 3s. 6d, 

Cicero de Oratore. With Introduction and Notes. By 
A. S. Wilkins, M. A., Professor of Latin, Owens College, Manchester. 

Cornelius IN'epos. With Notes. By Oscar Browning, M.A., 
Fellow of King's College, Cambridge, and Assistant Master at Eton 
College. Extra fcap. Svo. clotb, 2s. 6d, 

Horace. With a Commentary. Volume I. The Odes, Carmen 
Seculare^ and Epodes. By Edward C. Wickham, M.A., Head Master 
of Wellington College. Svo. cloth, 1 2$. 

Also a small edition for Schools, 

liivy. Books I-X. By J. R. Seeley, M.A., Regius Professor 
of Modern History, Cambridge. Book I. Second Edition, Svo. 
clotb, 6s, 

Also a small edition for Schools, 

liivy. Selections (for Schools). With Notes and Maps. By 
H. Lee-Wamer, M.A., Assistant Master in Rugby School. Extra fcap. 
Svo. In Parts, limp, each is. 6d. 

Part I. The Caudine Disaster. 

Part II. Hannibal's Campaign in Italy. 

Part III. The Macedonian War. 

Ovid. Selections for the use of Schools. With Introductions 
•and Notes, and an Appendix on the Roman Calendar. By W. Ramsay, 
M.A. Edited by G. G. Ramsay, M.A., Professor of Humanity, Glas- 
gow. Second Edition. Ext. fcap. Svo. clotb, 5s. 6d, 

Fersius. The Satires. With a Translation and Commentary. 
By John Conington, M.A., late Corpus Professor of Latin in the Univer- 
sity of Oxford. Edited by Henry Nettleship, M.A. Svo. clotb, 7s. 6d. 
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Pliny. Selected Ijetters (for Schools). With Notes. By 
the late C. E. Prichard, M.A., formerly Fellow of Balliol College, 
Oxford, and E. R. Bernard, M.A., Fellow of Magdalen College, Oxford. 
Extra fcap. 8vo. clothe 3s. 

Tacitus. The Annals. Books I-VI. With Essays and Notes. 

By T. F. Dallin, M.A., Tutor of Queen's College, Oxford. Preparing, 

Selections from the less known ILatin Poets. By North 
Finder, M. A., formerly Fellow of Trinity College, Oxford. Demy 8vo, 
clothe 15s. 

Fragments and Specimens of Early Iiatin. With Intro- 
ductions and Notes. By John Wordsworth, M.A., Tutor of Brasenose 
College, Oxford. Demy Svo, clotbt iSs. 

A Manual of Comparative Philology. By T. L, Papillon, 
M«A., Fellow of New College. In the Press. 

The Ancient Iianguages of Italy. By Theodore Aufrecht, 

Phil. Doct. Preparing. 

The Roman Poets of the Augustan Age. By William 
Young Sellar, M.A., Professor of Humanity in the University of 
Edinburgh. Preparing. 

The Bom.an Poets of the Republic. By the same Editor. 

Preparing. 

Passages for Translation into Iiatin. For the use of Pass- 
men and others. Selected by J. Y. Sargent, M.A., Tutor and Fellow of 
Magdalen College, Oxford. Third Edition. Ext. fcap. 8vo. clotbt 2s. 6d» 

A short Comparative Grammar of the Sanskrit, Greek, Latin, 
and Gothic Languages. By Henry Nettleship, M.A., Fellow of Corpus 
Christ! College, Oxford. Preparing. 

II. MBNTAIi AJSTD MORAL PHILOSOPHY. 

The Elements of Deductive Logic, designed mainly for the 
use of Junior Students in the Universities. By T. Fowler, M.A., 
Professor of Logic, Oxford. Fifth Edition^ with a Collection of Ex- 
amples. Extra fcap. 8vo. clotbt 35. 6d, 

The Elements of Inductive Logic, designed mainly for the 
use of Students in the Universities. By the same Author. Second 
Edition. Extra fcap. 8vo. clotbt 6s. 

Selections from Berkeley, with an Introduction and Notes. 
For the use of Students in the Universities. By Alexander Campbell 
Eraser, LL.D., Professor of Logic and Metaphysics in the University 
of Edinburgh. Crown 8vo. clotbt 'js, 6d. See also p. 16. 

The Principles of Morals. By J. M. Wilson, B.D., President 
of Corpus Christi College, Oxford, and T. Fowler, M.A., Professor of 
Logic, Oxford. In the Press, 

A Manual of Political Economy, for the use of Schools. By 
J. E. Thorold Rogers, M.A., formerly Professor of Political Economy, 
Oxford. Second Edition. Extra fcap. 8vo. clotb, 4s. 6d, 
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in. MATHEMATICS, &o. 

Figures Made Easy: a first Arithmetic Book. (Introductory 
to *The Scholar's Arithmetic.') By Lewis Hensley, M.A., formerly 
Fellow and Assistant Tutor of Trinity College, Cambridge. Crown 8vo. 
clothe 6d. 

Answers to the Examples in Fig^ures made Easy, together 

with two thousand additional Examples formed from the Tables in the 
same, with Answers. By the same Author. Crown 8vo. clotb, is. 

The Scholar's Arithmetic; with Answers to the Examples. 
By the same Author. Crown 8vo. clotb, 4s. 6d. 

The Scholar's Algebra. An Introductory work on Algebra. 
By the same Author. Crown 8vo. clotk, 4s. orf. Just Published. 

Book-keeping. By R. G. C. Hamilton, Financial Assistant 
Secretary to the Board of Trade, and John Ball (of the Firm of 
Quilter, Ball, & Co.), Co-Examiners in Book-keeping for the Society 
of Arts. New and enlarged Edition, Extra fcap. 8vo. limp clotb, 2s. 

A Course of Iiectures on Pure G^eometry. By Henry J. 

Stephen Smith, M.A., F.R.S., Fellow of Corpus Christi College, and 
Savilian Professor of Geometry in the University of Oxford. 

Acoustics. By W. F. Donkin, M.A., F.R.S., Savilian Professor 
of Astronomy, Oxford. Crown 8vo. clotbt 7s. 6d, 

A Treatise on Electricity and Magnetism. By J. Clerk 
Maxwell, M.A., F.R.S., Professor of Experimental Physics in the Uni- 
versity of Cambridge. 2 vols. 8vo. clotk^ i/. lis. 6d. 

An Elementary Treatise on the same subject. By the same 

Author. Preparing. 



TV. HISTORY. 

Select Charters and other Illustrations of English Con- 
stitutional History, from the Earliest Times to the Reign of Edward I. 
Arranged and Edited by W. Stubbs, M.A., Regius Professor of Modern 
History in the University of Oxford. Second Edition, Crown 8vo. 
clotbf 8s. 6d. 

A Constitutional History of England, in its Origin and 

Development. By W. Stubbs, M.A., Regius Professor of Modern 
History in the University of Oxford. Vol. I. Second Edition, Crown 
8vo. cloth f 125. 

Vol. II. Crown 8vo, cloth, 1 2s. Jusi Published. 
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A History of England, principally in the Seventeenth Century. 
By Leopold Von Ranke. Translated by Resident Members of the 
University of Oxford, under the superintendence of G. W. Kitchin, 
M.A., and C. W. Boase, M.A. 6 vols. 8vo. cloth^ 3/. 3s. 

Genealbgical Tables illustrative of Modem History. By 

H. B. George, M.A. Second Edition. Revised and corrected. Small 
4to. clothe I2S. 

A History of France, down to the year 1453. With numerous 
Maps, Plans, and Tables. By G. W. Kitchin, M.A. Crown 8vo. 
clothf 10s. 6d, 

A Manual of Ancient History. By George Rawlinson, M.A., 
Camden Professor of Ancient History, formerly Fellow of Exeter 
College, Oxford. Demy 8vo. clotb^ 14s. 

A History of Germaiiy and of the Empire, down to the close 
of the Middle Ages. By J. Bryce, D.C.L., Regius Professor of Civil 
Law in the University of Oxford. 

A History of Germany, from the Reformation. By Adolphus 
W, Ward, M.A., Fellow of St. Peter's College, Cambridge, Professor of 
History, Owens College, Manchester. 

A History of British India. By S. J. Owen, M.A., Reader in 

History, Christ Church, and Teacher of Indian Law and History in 
the University of Oxford. 

A History of Greece, By E. A, Freeman, M.A., formerly 
Fellow of Trinity College, Oxford. 



V. LAW. 

Elements of Iiai^ considered with reference to Principles of 
General Jurisprudence. By William Markby, M.A., Judge of the High 
Court of Judicature, Calcutta. Second Edition. Crown 8vo. clotb, 
6s. 6d. 

Supplement to the Elements of Jj&vr, By the same Author. 

In the Press. 

An Introduction . to tlie History of the ILai^ of Real 

Property, with original Authorities. By Kenelm E. Digby, M.A., of 
Lincoln's Inn, Barrister-at-Law, and formerly Fellow of Corpus Christi 
College, Oxford. Crown 8vo. cloth, 7s. 6d. 

The Elements of Jurisprudence. By Thomas Erskine 
Holland, B.C.L., Chichele Professor of International Law and Diplo- 
macy, and formerly Fellow of Exeter College, Oxford. Preparing, 

The Institutes of Justinian, edited as a recension of the 
Institutes of Gains. By the same Editor. Extra fcap. 8vo. clotK^ ^^. 
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Gaii Institutionum Juris CivUis Commentarli Quatuor; 

or, Elements of Roman Law by Gains. With a Translation and Com- 
mentary by Edward Poste, M.A., Barrister-at-Law, and Fellow of Oriel 
College, Oxford. Second Edition. 8vo. clotb^ 1 8s. 

Select Titles from the Digest of Justinian. By T. £. 
Holland, B.C.L., Chichele Professor of International Law and Diplo- 
macy, and formerly Fellow of Exeter College, Oxford, and C. L. Shadwell, 
B.C.L., Fellow of Oriel College, Oxford. In Parts, 

Part I. Introductory Titles. Svo. sewed, 2j. 6d. 
Part II. Family Ijai^. Svo, sewedy is. 
Part HI. Property Ijai77. In the Press. 



VL PHYSICAIi SCIBNeB. 

Descriptive Astronomy. A Handbook for the General Reader, 
and also for practical Observatory work. With 224 illustrations and 
numerous tables. By G. F. Chambers, F.R.A.S., Barrister-at-Law. 
Demy Svo. 856 pp., cloth, iL is. 

Chemistry for Students. By A. W. Williamson, Phil. Doc, 
F.R.S., Professor of Chemistry, University College, London. A new 
Edition, with Solutions, Extra fcap. Svo. clotb, Ss. 6d, 

A Treatise on Heat, with numerous Woodcuts and Diagrams. 
By Balfour Stewart, LL.D., F.R.S., Professor of Natural Philosophy in 
Owens College, Manchester. Second Edition, Extra fcap. Svo. clotb, 
7s. 6d, 

Forms of Animal Life. By G. Rolleston, M.D., F.R.S., 

Linacre Professor of Physiology, Oxford. Illustrated by Descriptions 
and Drawings of Dissections. Demy Svo. clotb, J 65. 

Exercises in Practical Chemistry (Laboratory Practice). 

By A. G. Vernon Harcourt, M.A., F.R.S., Senior . Student of Christ 
Church, and Lee's Reader in Chemistry; and H. G. Madan, M.A., Fellow 
of Queen's College, Oxford. 

Series L Qualitative Exercises. Second Edition, Crown Svo. clotb, 
7s. 6d, 

Series IL Quantitative Exercises. 

Geology of Oxford and the Valley of the Thames. By John 
Phillips, M.A., F.R.S., Professor of Geology, Oxford. Svo. clotb, 21*. 

Text-Book of Botany, Morphological and Physiological. By 
Dr. Julius Sachs, Professor of Botany in the University of Wurzburg. 
Translated by A. W. Bennett, M.A., Lecturer on Botany, St. Thomas* 
Hospital, assisted by W. T. Thiseiton Dyer, M.A., Christ Church. 
Royal Svo. half morocco, 31s. 6d, 
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Crystallography. By M. H. N. Story-Maskelyne, M.A., Pro- 
fessor of Mineralogy, Oxford ; and Deputy Keeper iu the Department of 
Minerals, British Museum. Preparing, 

Physiological Physics. By G. Griffith, M.A., Jesus College, 
Oxford, Assistant Secretary to the British Association, and Natural 
Science Master at Harrow School. Preparing, 



VII. EiraiilSH IiAIS'GTJAGE AND lilTEBATTJIlE. 

A First Reading Book. By Marie Eichens of Berlin; and 
edited by Anne J. Clough. Extra fcap. 8vo. stiff covers, ^d, 

Oxford Reading Book, Part I. For Little Children. Extra 
fcap. 8vo. stiff covers, 6d, 

Oxford Reading Book, Part II. For Junior Glasses. Extra 
fcap. 8vo. stiff covers, 6d. 

On the Principles of Grammar. By E. Thring, M.A., Head 
Master of Uppingham School. Extra fcap. 8vo. clotb, 4s. 6d, 

Grammatical Analysis, designed to serve as an Exercise and 
Composition Book in the English Language. By E. Thring, M.A., 
Head Master of Uppingham School. Extra fcap. 8vo. clotb, 3s. 6d, 

An English Grammar and Reading Book, for Lower Forms 
in Classical Schools. By O. W. Tancock, M.A., Assistant Master in 
Sherborne School. Second Edition, Extra fcap. 8vo. cloth, 3s. 6d, 

The Philology of the English Tongue. By J. Earle, M.A., 
formerly Fellow of Oriel College, and sometime Professor of Anglo-Saxon, 
Oxford. Second Edition, Extra fcap. 8vo. clotb, p. 6d. 

An Anglo-Saxon Reader. By Henry Sweet, B.A. Jujt ready, 

Chaucer. The Prioresses Tale; Sir Thopas; The Monkes 
Tale; The Clerkes Tale; The Squieres Tale, &c. Edited by 
W. W. Skeat, M.A., Editor of Piers the Plowman, &c., &c. Extra 
fcap. 8vo. clotb, 4s. 6rf. 

Specimens of Early English. A New and Revised Edition. 
With Introduction, Notes, and Glossarial Index. By R. Morris, LL.D., 
and W. W. Skeat, M.A. 

Part I. In tbe Press. 

Part II. From Robert of Gloucester to Gower (a.d. i 298 to a.d. 1393). 
Second Edition, Extra fcap. 8vo. clotb, 75. 6d, 
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Specimens of English ILiteratiire, from the *Ploughmans 
Crede* to the *Shepheardes Calender* (a.d. 1394 to a.d. 1579). With 
Introduction, Notes, and Glossarial Index. By W. W. Skeat, M.A. 
Extra fcap. 8vo. cloth^ 'js. 6d. 

The Vision of William concerning Piers the Plowman, 

by William Langland. Edited, with Notes, by W. W. Skeat, M.A., for- 
merly Fellow of Christ's College, Cambridge. Second Edition. Extra 
fcap. 8vo. clotbt 45. 6d, 

Shakespeare. Hamlet. Edited by W. G. Clark, M.A., and 
W. Aldis Wright, M.A., Trinity College, Cambridge. Extra fcap. 8vo. 
stiff covers, 25. 

Shakespeare. The Tempest. By W. Aldis Wright, M.A. 
Extra fcap. Svo. stiff covers , is. 6d. 

Shakespeare. King Lear. By the same Editor. Extra fcap. 
8vo. stiff covers, is. 6d. Just Published. 

Milton. The Areopagitica. With Introduction and Notes. 
By J. W. Hales, M.A., late Fellow of Christ's College, Cambridge. 
Extra fcap. Svo. cloth, 35. 

Addison. Selections from Papers in the Spectator. With 
Notes. By T. Arnold, M.A., University College. In the Press. 

Typical Selections from the best English Authors from the 
Sixteenth to the Nineteenth Century, (to serve as a higher Reading 
Book,) with Introductory Notices and Notes, being a Contribution 
towards a History of English Literature. 2 vols. Extra fcap. Svo. 

Specimens of ILowland Scotch and 19'orthem English. By 

J. A. H. Murray. Preparing. 

See also XII, below for other English Classics, 



Vm. PEENCH IiAiqrGTJAGE AND LITEBATUBE. 

An Etymological Dictionary of the French Language, with 
a Preface on the Principles of French Etymology. By A. Brachet. 
Translated into English by G. W. Kitchin, M.A., formerly Censor of 
Christ Church. Crown Svo. cloth, lOs. 6d. 

Brachet's Historical Grammar of the French Language. 
Translated into English by G. W. Kitchin, M.A., formerly Censor of 
Christ Church. Second Edition, with a new Index. Extra fcap. Svo. 
cloth, 3s. 6d. 

Comeille's Cinna, and MoHere's Les Femmes Savantes. Edited, 
with Introduction and Notes, by Gnstave Masson. Extra fcap. Svo. 
/rJo/A, 2S. 6d. 
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Racine's Andromaque, and Comeille's Le Menteur. With 
Louis Racine's Life of his Father. By the same Editor. Extra fcap. 
8vo. cloth i 25. 6ef. 

Moliere's Les Fourberies de Scapin, and Bacine's Athalie. 
With Voltaire's Life of Molifere. By the same Editor. Extra fcap, 8vo. 
cloth, 25. dd. 

Selections from the Correspondence of Madame de S^vigxi^ 

and her chief Contemporaries. Intended more especially for Girls* 
Schools. By the same Editor. Extra fcap. 8vo. cloth, 3s. 

Voyage autour de ma Ghambre, by Xavier de Maistre ; Ourika, 
by Madame de Duras ; La Dot de Suzette, by Fiev6e ; Les Jumeaux 
de THotel Corneille, by Sdmond About ; M^saventures d'un ^colier 
by Bodolphe TOpffer. By the same Editor. Extra fcap. Svo. cloth, 
25. 6ef. 

Begnard's Le Joueur, and Brueys and Falaprat's Le 

Grondeur. With Notes. By the same Editor. Extra fcap. Svo. 
cloth, 25. dd, 

Iiouis XIV and his Contemporaries; being extracts from 
the Memoirs of the Cardinal de Retz, Mademoiselle de Montpensier, 
Madame de Motteville, and Saint-Simon. With biographical Notices, 
Notes, Historical Tables, and Genealogical Lists. By the same Editor. 
Extra fcap. Svo. cloth, 25. 6<f. 

IX. GEBMAJ^ IiAIS^GTJAGE AND IiITEBATUBE. 

Goethe's Egmont. With a Life of Goethe, &c. By C. A. Buch- 

heim, Phil. Doc, Professor in King's College, London; son^etime 
Examiner to the University of London. Extra fcap. Svo. cloth, 35. 

SchiUer's Wilhelm Tell. With a Life of Schiller ; an historical 
and critical Introduction, Arguments, and a complete Commentary. By 
the same Editor. Extra fcap. Svo. cloth, 35. dd. 

Iiessing's Minna von Bamhelm. A Comedy. With a Life of 
Lessing, Critical Commentary, &c. By the same Editor. Extra fcap. 
Svo. cloth, 35. 6c?. 

Goethe's Iphigenie auf Tauris. A Drama. With a Critical 
Introduction, Arguments to the Acts, and a complete Commentary. 
By the same Editor. In preparation. 

Selections from the Poems of Schiller and Goethe. By 

the same Editor. In preparation, 

Becker's (K. F.) Friedrich der Grosse. By the same 
Editor. In Preparation, 

Egmont's Iieben iind Tod, and Belagerung von Antwerpen 
by Schiller. By the same Editor. In Preparation, 
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X. ART, &C. 

A Handbook of Pictorial Art. By R. St. J. Tyrwhitt, M.A. 
formerly Student and Tutor of Christ Church, Oxford. With coloured 
Illustrations, Photographs, and a chapter on Perspective by A. Mac- 
donald. Second Edition, Svo, half morocco, iSs. 

A Music Primer for Schools. By J. Troutbeck, M.A., Music 
Master in Westminster School, and R. F. Dale, M.A., B. Mus., Assistant 
Master in Westminster School. Crown 8vo. cloth, as. 6d, 

A Treatise on Harmony. By Sir F. A. Gore Ouseley, Bart., 
Professor of Music in the University of Oxford. Second Edition, 4to. 
clotb, I OS. Now ready. 

A Treatise on Counterpoint, Canon, and Fugue, based upon 
that of Cherubini. By the same Author. 4to. clotb, 1 6s. 

A Treatise on Musical Form and General Compositiozi. 

By the same Author. 4to. cloth, los. Just Published, 

The Cultivation of the Speaking Voice. By John Hullah. 
Second Edition, Extra fcap. 8vo. cloth, 2s, 6d. 



XI. MISCEIiIiAI^OTJS. 

!Dante. Selections from the Inferno. With Introduction and 
Notes. By H. B. Cotterill. B.A., Assistant Master in Haileyburj- 
College. Extra fcap. 8vo. clotb, 4s. 6d. 

Tasso. Ija C^erusalemme ILiberata. Cantos i, ii. With 
Imroductien and Notes. By the same Editor. Extra fcap. 8vo. 
cloth, 28. 6d. Just Published. 

A Treatise on the use of the Tenses in Hebrew. By S. R. 

Driver, M.A., Fellow of New College. Extra fcap. 8vo. cloth, 6s. 6d. 

Outlines of Textual Criticism applied to the New Testament. 
By C. E. Hammond, M.A., Fellow and Tutor of Exeter College, Oxford. 
Extra fcap. 8vo. clotb, 3s. 6d. 

The Modem Greek Iianguage in its relation to Ancient Greek. 
By E. M. Geldart, B.A. Extra fcap. 8vo. clotb, 4s. 6d. 

A System of Physical Education : Theoretical and Practical. 
By Archibald Maclaren. Extra fcap. 8vo. clotb, '^s, 6d, 
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XII. A SERIES Oi* ENGIiISH CIiASSICS, 

Designed to meet the <wants of Students in Englis'h Literature, 
under the superintendence of the Rev. J. S. BreWer, M.A., of 
Queen's College, Oxford, and Professor of English Literature at 
King's College, London, 

It is also especially hoped that this Series may' prbve useful to 
Ladies^ Schools and Middle Class Schools ; in which English Litera" 
ture must airways be a leading subject of instruction, 

A Getieral Introduction to the Series. By Professor Brewer, 
M.A. 

1. Chaucer'. The Prologue to the Canterbury Tales; The 

Knightes Tale ; The Nonne Prestes Tale. Edited by R. Morris, 
Editor of Specimens of Early English, &c., &c. Sixth Edition. Extra 
fcap. 8vo. cloth t 25. 6d, (See also p. 27.) 

2. Spenser's Faery Queene. Books I and II. Designed chiefly 

for the use of Schools. With Introduction, Notes, and Glossary. By 
G. W. Kitchin, M. A., formerly Censor of Christ Church. 

Book I. Eighth Edition, Extra fcap. 8vo. clothe 2s. 6d, 

Book II. Third Edition. Extra fcap. 8vo. clotb, 2S. 6d. 

3. Hooker Ecclesiastical Polity, Book I, Edited by R. W. 

Church, M.A., Dean of St. Paul's ; formerly Fellow of Oriel College, 
Oxford. Second Edition. Extra fcap. 8vo. clotb^ 2s. 

4. Shakespeare. Select Plays. Edited by W. G. Clark, M.A., 

Fellow of Trinity College, Cambridge ; and W. Aldis Wright, M.A., 
Trinity College, Cambridge. Extra fcap. 8vo. stiff covers. 

I. The Merchant of Venice, is. 

II. Richard the Second, is. 6d. 

III. Macbeth, is. 6d. (See also p. 28.) 

5. Bacon. 

I. Advancement of Learning. Edited by W. Aldis Wright, M.A. 
Second Edition. Extra fcap. 8vo, c/o/A, 4s. 6rf. 

II. The Essays. With Introduction and Notes. By J. R. Thursfield, 
M.A., Fellow and Tutor of Jesus College, Oxford. 

6. Milton. Poems. Edited by R. C. Browne, M.A., and 

Associate of King's College, London. 2 vols. Fourth Edition. Extra 
fcap. 8vo. clothe (>s. 6d, 

Sold separately, Vol. I. 4s.; Vol. II. 3s. 
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7. Dryden. Select Poems. Stanzas on the Death of Oliver 

Cromwell ; Astraea Redux ; Annus Mirabilis ; Absalom and Achitophel ; 
Religio Laid ; The Hind and the Panther. Edited by W. D. Christie, 
M.A., Trinity College, Cambridge. Second Edition, Ext. fcap. 8vo. 
cloth, 3s. 6d, 

8. Bunyan. The Pilgrim's Progress ; Grace Abounding. Edited 

by E. Venables, M.A., Canon of Lincoln. In the Press, 

9. Pope. With Introduction and Notes. By Mark Pattison, 

B.D., Rector of Lincoln College, Oxford. 

I. Essay on Man. Fifth Edition, Extra fcap. 8vo. stiff covers, 
IS. 6d. 

IL Satires and Epistles. Second Edition, Extra fcap. 8vo. stiff 
covers, 25. 

10. Johnson. Rasselas ; Lives of Pope and Dryden. By 
T. Arnold, M.A., University College. 

11. Burke. Select Works. Edited, with Introduction and Notes, 
by E. J. Payne, M.A., of Lincoln's Inn, Barrister-at-Law, and Fellow of 
University College, Oxford. 

Vol. I. Thoughts on the Present Discontents ; the two Speeches on 
America. Extra fcap. Svo. cloth, 4s. 6d, 

Vol. II. Reflections on the French Revolution. Extra fcap. Svo. 
cloth, 5s. 

12. Oowper. Edited, with Life, Introductions, and Notes, by 
H. T. Griffith, B.A., formerly Scholar of Pembroke College, Oxford. 

Vol. I. The Didactic Poems of 1782, with Selections from the 
Minor Pieces, a.d. 17 79-1 783. Extra fcap. Svo. cloth, 3s. 

Vol. II. The Task, with Tirocinium, and Selections from the Minor 
Poems, A.D. 1 784-1 799. Extra fcap. Svo. cloth, 3s. 
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